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ABSTRACT. Insurance is the climate crisis’s canary in the coal mine. Climate change, due to
increasing greenhouse-gas emissions, is causing more extreme and severe natural catastrophes.
Insurers respond to the substantial increase in property-insurance losses caused by these disasters
by increasing prices and not writing or renewing insurance. State efforts to address the problem
through deregulation of the insurance market, like Florida, or by allowing substantial rate in-
creases, like California, do not address the underlying driver of the insurance crisis. There are sev-
eral measures that can help keep insurance available and affordable in the short to medium term.
Insurer-focused policies include ending insurers’ financial support for the fossil-fuel industry, en-
couraging subrogation lawsuits against fossil-fuel companies, and requiring insurers to account
for mitigation measures in pricing and underwriting. Land-use policy measures, like curbing de-
velopment in high-risk areas while promoting building and development practices that reduce the
risk of loss, will also help. Other state-level measures include strengthening the financial stability
of residual markets through bond financing. There is also a need for federal involvement. Congress
should enact a federal reinsurance program for state residual markets and a subsidy program for
low-income households to afford residual-market premiums. But the risk of loss from climate-
driven events keeps climbing and will eventually overwhelm the benefits of these additional poli-
cies. The only long-term solution to preserve an insurable future is to transition from fossil fuels
and other greenhouse-gas-emitting industries.

INTRODUCTION

The Los Angeles wildfires of January 2025 killed at least thirty-one people’
and destroyed over 16,000 structures.> Estimates put the economic losses from

1. Orlando Mayorquin, Death Toll from L.A. Fires Reaches 31 After Remains Are Found, N.Y. TIMES
(July 22, 2025), https://www.nytimes.com/2025/07/22/us/los-angeles-fires-victim.html
[https://perma.cc/DYG8-LEUH].

2. Steve Bowen, Brian Kerschner & Jin Zheng Ng, H1 2025: Natural Catastrophe and Climate Re-
port, GALLAGHER RE 11 (July 16, 2025), https://www.ajg.com/gallagherre/-
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this horrific event as high as $250 billion.? Insurance companies are expected to
pay $4o billion in claims—the largest insured loss from a wildfire anywhere,
ever.* Facing over $4 billion in claims, California’s insurer of last resort — the Cal-
ifornia Fair Access to Insurance Requirements (FAIR) Plan —needed a $1 billion
bailout, more than half of which will land on all California insurance policyhold-
ers as a result of a recent state policy change.® Research indicates that climate
change made this disaster 35% more likely to occur —two years of above-average
precipitation caused rapid brush growth, followed by an abnormally dry year
that converted the brush into kindling awaiting ignition.°

Climate change is increasing the frequency and severity of natural-catastro-
phe events,” which, in turn, damage and destroy homes and businesses at an
unprecedented scale. In the last ten years, climate change accounted for over 30%
of insured natural-catastrophe losses incurred across the globe.® Global insur-
ance losses from natural catastrophes keep climbing. In response to rising losses,
property-insurance companies have significantly raised their rates and are in-
creasingly refusing to write or renew insurance for homes and businesses, creat-
ing an insurance crisis.

/media/files/gallagher/gallagherre/news-and-insights/2025/july/hi-2025-natural-catastro-
phe-and-climate-report.pdf [https://perma.cc/ WF9D-PUTW].

3. Monica Danielle, AccuWeather Estimates More than $250 Billion in Damages and Economic Loss
from LA Wildfires, ACCUWEATHER (Jan. 16, 2025, 8:28 AM EDT), https://www.ac-
cuweather.com/en/weather-news/accuweather-estimates-more-than-250-billion-in-dam-
ages-and-economic-loss-from-la-wildfires /1733821 [https://perma.cc/FF2Q-G72U]. For a
detailed analysis of the estimated economic losses of the Los Angeles wildfires, see Zhiyun Li
& William Yu, Economic Impact of the Los Angeles Wildfires, UCLA ANDERSON SCH. MGMT.
(Mar. 3, 2025), https://www.anderson.ucla.edu/about/centers/ucla-anderson-forecast/eco-
nomic-impact-los-angeles-wildfires [https://perma.cc/BM9E-YZGT].

4. Bowen, Kerschner & Ng, supra note 2; Wildfires and Severe Thunderstorms in the US Drive
Global Insured Losses to 8o Billion in First Half of 2025, Swiss Re Institute Estimates, SWISs RE
INST. (Aug. 6, 2025), https://www.swissre.com/media/press-release/pr-20250806-wildfires-
thunderstorms-global-insured-losses-first-half-2025.html [https://perma.cc/Y4AM-7M2L].

5. See infra notes 114-118 and accompanying text.

6.  Climate Change Increased the Likelihood of Wildfire Disaster in Highly Exposed Los Angeles Area,
WORLD WEATHER ATTRIBUTION (Jan. 28, 2025), https://www.worldweatherattribu-
tion.org/climate-change-increased-the-likelihood-of-wildfire-disaster-in-highly-exposed-
los-angeles-area [https://perma.cc/VL45-2XFT]. Wildfires in California, before the climate
began changing, typically began in late spring or summer —not in January, when the Los An-
geles wildfires occurred. Id. California faces a growing risk of more catastrophes if climate
change continues unabated. See id.

7. Extreme Weather and Climate Change, NASA (Oct. 23,2024), https://science.nasa.gov/climate-
change/extreme-weather [https://perma.cc/86EK-EEGR].

8.  Climate Change Accounts for over a Third of Insured Weather Losses This Century and Rising, IN-
SURE OUR FUTURE (Dec. 10, 2024), https://global.insure-our-future.com/scorecard-2024-in-
surers-climate-losses [https://perma.cc/EWCo-L7JT].
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Insurance is the climate crisis’s “canary in the coal mine.” And the canary is
dying. In an effort to keep insurance available and affordable for a while longer,
this Essay will analyze recent policy and regulatory responses to the property-
insurance crisis and propose additional solutions to address their inadequacies.
This Essay relies not only on research and engagement with insurance-sector
participants, regulators, policymakers, and other stakeholders related to the in-
surance crisis, but on my own experience as the former Insurance Commissioner
for the State of California, where I worked to get insurers to evaluate, consider,
and address the growing risks and losses associated with the global climate crisis.

Part I provides background on the property-insurance industry and de-
scribes the nature and scope of the growing insurance crisis, including its impli-
cations for homeownership and the U.S. economy going forward. It will then
delve into the examples of California and Florida, which have responded differ-
ently to the insurance crisis. California has maintained its regulation of rates and
insurers but has recently embraced some deregulatory measures.” Under these
measures, insurers can use probabilistic models to justify rate increases and in-
corporate reinsurance costs into rates, so long as they promise to write more in-
surance in high-risk areas.'® Florida, by contrast, has long declined to regulate
rates and has recently embraced even more deregulation of its insurance mar-
ket.!!

While both approaches might enjoy moderate short- and mid-run success,
they will prove inadequate in addressing the insurance crisis in the long run.
Florida’s blanket deregulatory approach may provide an opportunity for keeping
some property insurance available (albeit, not affordable). But Florida home-
owners and businesses pay four times the national average in rates.'> Moreover,
because Florida does not require insurers to demonstrate sufficient financial
strength, Floridians face the likelihood that future damage claims from a major
hurricane will be unpaid.*?

California’s current regulatory approach will be insufficient as well. The
state continues to regulate insurers’ rates and reserves, though recent regulatory
changes allow substantial rate increases linked to promises to write more insur-
ance in high-risk areas. But this approach, too, will likely be overwhelmed by the
insurance losses from the growing frequency and severity of climate-driven
events. Fundamentally, both approaches fail to address the greenhouse-gas

9.  Seeinfra Section I.C.

10.  See infra notes 93-112 and accompanying text.
n.  See infra Section I.D.

12.  See infra text accompanying note 137.

13.  See infra notes 137-156 and accompanying text.
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emissions driving the crisis. And both states fail to require insurers to account
for risk-reduction measures in their decisions to write and renew insurance.

Part IT lays out state-level solutions to help keep some home and small-busi-
ness property insurance available. One set of solutions focuses on state-level reg-
ulation of insurers. It includes proposals that would require insurers to recover
some portion of their climate-driven natural-catastrophe losses from fossil-fuel
companies and account for risk reduction associated with proven climate-adap-
tation and resilience measures in their decisions to write and renew insurance.
Another set of state-level solutions expands the focus beyond insurers, exploring
ways to discourage development in areas at high risk of climate-driven disasters
through land-use policy. Part IT also discusses measures that would help stabilize
state-created residual markets, like requiring real-estate developers to post
bonds to cover expected losses and issuing catastrophe bonds to provide an al-
ternative means of risk transfer. Throughout the discussion of these various pro-
posals, I will identify and respond to legal and policy-based objections.

In Part ITI, I discuss the need for federal intervention, in the form of both a
reinsurance program for state-run residual markets and subsidies enabling low-
income homeowners forced to buy insurance in residual markets to afford insur-
ance. Part III also discusses the advantages and disadvantages of a proposal to
establish a federal all-risk, all-disaster property insurance scheme and concludes
that the benefits of this proposal are outweighed by the harms.

To be clear, these insurance-policy solutions, while important, are only stop-
gaps. Unless we transition away from fossil fuels and from other greenhouse-
gas-emitting industries that continue to drive up global temperatures, we will
continue to march —at an increasing pace —toward an uninsurable future.

I. MARCHING TOWARD AN UNINSURABLE FUTURE

Three factors contribute to the growing insurance crisis globally and in the
United States. First, climate change results in more severe and more frequent
weather-related disasters, which damage and destroy home and business prop-
erty and contribute to record insurance-company losses. Second, these losses are
compounded by the rising costs of replacing or repairing homes and businesses.
Finally, the increasing construction of homes and business properties in areas
prone to climate-driven natural catastrophes expands insurance losses when dis-
aster strikes. The last two factors, however, would not matter as much if the first
were not true.

In response to increased losses from these three factors, insurance companies
raise rates for policyholders and refuse to renew existing insurance policies or
write new ones. This generates a crisis in which insurance is more expensive and
less available. States like California and Florida have taken different approaches
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toward addressing this climate-driven insurance crisis. These recent state
measures, while likely to keep some insurance available in the short run, do not
address the root cause of the insurance crisis. Insurers in these states —indeed,
in all states —will be overrun by the increased risk and losses resulting from ris-
ing global temperatures.

A. A Primer on the Property-Insurance Industry

With roots going back as far as ancient Babylon, property insurance as we
know it developed in the seventeenth century at Lloyd’s coffechouse in London,
as a way for owners and investors in ships and their cargo to spread shipping
risks and losses.'* Insurance continues to serve this function today: a financial
instrument that protects against risk and loss.'® Insurance allows an individual
or business to transfer the risk of a loss to someone else —an insurance com-
pany —who agrees to shoulder the burden in exchange for a payment called a
premium.'® An insurance company remains profitable — collecting more in pre-
miums and returns on investments than it pays out in claims—by pricing and
spreading risk and excluding or limiting coverage for losses and risks that are so
high that the insurer is likely to lose money covering them.'” Property insurance
is no exception to these fundamental principles. This Section will describe sev-
eral applications of these core principles of insurance that are crucial to under-
standing the nature of the insurance crisis and potential solutions.

Property-insurance companies use several methods to price and underwrite
risk for properties, including catastrophe models. Insurers “underwrite” the risk
of loss or damage to a property by writing or renewing a property-insurance
policy, usually for a year’s duration, in which the insurer agrees to cover and
make payments for certain losses or damage to the property up to a coverage

14. See PETER L. BERNSTEIN, AGAINST THE GODS: THE REMARKABLE STORY OF RISK 88-91 (1996).
Insurance practices are described in texts as ancient as the Code of Hammurabi. See PAYING
THE PRICE: THE STATUS AND ROLE OF INSURANCE AGAINST NATURAL DISASTERS IN THE
UNITED STATES 18 (Howard Kunreuther & Richard J. Roth, Sr. eds., 1998).

15.  See KENNETH S. ABRAHAM, DISTRIBUTING RISK: INSURANCE, LEGAL THEORY, AND PUBLIC POL-
ICY 1-2 (1986); see also PETER ZWEIFEL, ROLAND EISEN & DAVID L. ECKLES, INSURANCE ECoO-
NOMICS 1-4 (2d ed. 2021) (describing insurance as a form of “risk mitigation” wherein “[i]ndi-
viduals seek to protect themselves against irregular but probabilistic shocks impinging on
their assets”).

16. See ABRAHAM, supra note 15, at 2.

17. Seeid. at 1-2 (explaining that insurance companies protect their bottom line by “set[ting] the
price of coverage in accordance with the insured’s expected loss” and by “distribut[ing] risk
among all . . . insureds”); PAULA JARZABKOWSKI, KONSTANTINOS CHALKIAS, EUGENIA CACCIA-
TORI & REBECCA BEDNAREK, DISASTER INSURANCE REIMAGINED: PROTECTION IN A TIME OF IN-
CREASING RISK 5-6 (2023) (explaining why certain risks are deemed uninsurable).
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limit and subject to exclusions and terms set forth in the insurance policy.'® Ca-
tastrophe models determine the probability and potential magnitude of losses in
future years by accounting for the nature, severity, and frequency of disasters, as
well as their impact on, and the vulnerability of, insured property.'® As climate
change has exacerbated natural disasters, insurers have increasingly relied not
just on their recent history of losses but on future projections of losses using
catastrophe models. >

Insurance companies not only price risk and spread it across the pool of in-
sureds but also transfer risk to insurers of their own.?! This insurance for insur-
ance companies is called reinsurance.?” Direct writers of insurance purchase re-
insurance from reinsurance companies, which usually operate globally, in order
to transfer some of the risk they face to global capital markets.?® Reinsurance
contracts often have attachment points that dictate the threshold of losses above
which the reinsurer assumes responsibility to pay the direct writer of insurance
to cover those losses.** Reinsurance contracts also typically have coverage limits
that cap the amount of payment from the reinsurer.?

18. See Ins. Div, Understanding  Home  Insurance, =~ COMMONWEALTH  MASS.,
https://www.mass.gov/info-details/understanding-home-insurance
[https://perma.cc/J7]5-EYNEF]. The term “underwriting” emerged from the practice of in-
surers at Lloyd’s and other London coffechouses signing their names under the insurance con-
tract to indicate their acceptance of the risk in exchange for the specified premium. See BERN-
STEIN, supra note 14, at 9o.

19. See Steve Jewson, Celine Herweijer & Shree Khare, Catastrophe Modeling for Climate Hazards:
Challenges and Climate Change, INs. INFO. INST. 1, https://www.iii.org/sites/de-
fault/files/docs/pdf/RMS.pdf [https://perma.cc/AsJQ-KZBX].

20. Seeid. at 3-4.

21. See N. River Ins. Co. v. Ace Am. Reinsurance Co., 361 F.3d 134, 137 (2d Cir. 2004) (describing
reinsurance as “a contract by which one insurer insures the risks of another insurer,” which
allows the insurer to “spread[] its risk of loss from its direct-loss policies among other insur-
ers”) (quoting People ex rel. Cont’l Ins. Co. v. Miller, 70 N.E. 10, 12 (N.Y. 1904)).

22. Seeid.

23.  See Fed. Ins. Off., The Breadth and Scope of the Global Reinsurance Market and the Critical Role
Such Market Plays in Supporting Insurance in the United States, U.S. DEPT. OF THE TREASURY 31
(Dec.  2014), https://home.treasury.gov/system/files/311/FI0O%20-Reinsurance%20Re-
port.pdf [https://perma.cc/KH9L-JD3G] (noting that the “global nature of the reinsurance
industry” creates a “transfer of risk between geographic regions”); id. at 38 (explaining why
capital markets view reinsurance as a valuable investment vehicle).

24. See Attachment Point, INT'L RISK MGMT. INST., https://www.irmi.com/term/insurance-defi-
nitions/attachment-point [https://perma.cc/7EAJ-W7Lo].

25.  See Larry Schiffer, More Porridge Please: Reinstatements in Reinsurance, INT'L RISK MGMT. INST.
(Dec. 1, 2011), https://www.irmi.com/articles/expert-commentary/more-porridge-please-
reinstatements-in-reinsurance [https://perma.cc/K29D-LXRS].
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Insurers and reinsurers also transfer risk of loss to capital markets through
the issuance of “insurance linked securities” like catastrophe bonds.* Catastro-
phe bonds are a type of high-risk, high-yield investment that transfers the risk
of natural disasters from insurers to capital-market investors.*” If a predefined
catastrophic event, like a major hurricane or earthquake, does not occur during
the bond’s term, investors receive their principal back plus interest payments.>®
However, if the event occurs, the investors can lose all or part of their principal,
which is then used by the insurer or reinsurer who issued the catastrophe bond
to help cover claims.*

When insurers pay claims, they have the right of subrogation, which exists
in almost all insurance contracts and under state law.>° Insurers can sue third
parties whose actions or inactions cause damage or injury to insurance policy-
holders, which in turn requires the insurance company to pay the policyholder’s
claim.?' Subrogation enables insurers to stand in the shoes of their policyholder
and bring suit against third parties to recover the insurance proceeds paid to the
policyholder.**

But, as risks become certainties and losses increase substantially, the business
of risk transfer (that is, insurance) can become unprofitable even with higher
prices. Private-property insurers begin to stop underwriting, that is, they stop
renewing existing policies and issuing new insurance policies. As homeowners
and small-business property owners are unable to find insurance from

26. See Insurance-Linked Securities, NAT'L ASsoC. INS. COMM'RS (Oct. 25, 2023), https://con-
tent.naic.org/insurance-topics/insurance-linked-securities [https://perma.cc/P45T-UM2C].

27. Id.

28. Andy Polacek, Catastrophe Bonds: A Primer and Retrospective, FED. RSRvV. BANK CHI. (2018),
https://www.chicagofed.org/publications/chicago-fed-letter/2018 /405
[https://perma.cc/6RQU-3XT3].

29. Id.

30. See Fifty-State Compilation of Subrogation-Related Laws for Property Claims, WHITE & WILLIAMS
LLP (Spring 2022), https://www.whiteandwilliams.com/assets/htmldocuments/Subro%
20Charts%20Updated%205_10_16/Updated%20Files%203.21.22 /50-state%20Compilation
%20B00k%20-%20min%20size.pdf [https://perma.cc/2EQU-LC3X] (describing the subro-
gation laws of the states).

31 See, e.g., Allied Mut. Ins. Co. v. Heiken, 675 N.W.2d 820, 824-25 (Iowa 2004) ; Frazier v. Work-
ers’ Comp. Appeal Bd. (Bayada Nurses, Inc.), 52 A.3d 241, 248 n.10 (Pa. 2012); Sullivan v.
Naiman, 32 A.2d 589, 590 (N.]. 1943); Allstate Ins. Co. v. Mel Rapton, Inc., 92 Cal. Rptr. 2d
151, 156 (Ct. App. 2000).

32. Stephen J. Spurr, The Growth of Subrogation and the Future of Personal Injury Litigation, 36 J.
INS. REGUL. 1, 3 (2017); see, e.g., United Prairie Bank v. Molnau Trucking LLC, 23 N.W.3d
535, 541-42 (Minn. 2025).
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traditional “admitted” private insurance companies,* they are forced to buy in-
surance from the less regulated and more expensive nonadmitted “surplus lines
insurers”?* or from insurance “residual markets” established by state law as in-
surers of last resort.** While admitted insurers are fully licensed and regulated
by the state, surplus-lines insurers are not licensed, less regulated, and will write
insurance for risks or exposures that admitted carriers decline to cover, albeit
with higher premiums.*°

Thirty-four states and the District of Columbia have established “residual
markets” to write insurance for properties that private admitted carriers refuse
to write policies for.>” In most of these states, legislation establishes a Fair Access
to Insurance Requirements Plan, or FAIR Plan. A FAIR plan is an involuntary
association of admitted property and casualty insurers, who must participate in
order to obtain and maintain a license to sell insurance in the state.*® FAIR Plans
and other residual markets are usually structured so that if there is a shortfall in
reserves to pay claims, the insurance-company members of the association share
in making up the shortfall through an assessment collected by the FAIR Plan or
residual market from insurance companies, based on their relative market share
in the state.*

33. “Admitted” insurers are licensed and authorized by the state(s) in which they operate. See
NONADMITTED INSURANCE MODEL ACT §3(A), NAT’L Assoc. INS. COMMRS (2023),
https://content.naic.org/sites/default/files/model-law-870.pdf  [https://perma.cc/B6TG-
W4Zs].

34. As of year-end 2022, the surplus-lines market made up eleven percent of the direct premiums
written within the overall property and casualty market in the United States. Surplus Lines,
NAT’L Assoc. INs. COMM'RS (Sep. 22, 2023), https://content.naic.org/cipr-topics/surplus-
lines [https://perma.cc/H4Y9-R4AT].

35.  See Alfonso Pating & Rob Moore, Can FAIR Plans Help Build a More Resilient Future?, NAT'L
RES. Der. COUNCIL (Jan. 15, 2025), https://www.nrdc.org/bio/alfonso-pating/can-fair-
plans-help-build-more-resilient-future [https://perma.cc/DNU8-YGEN].

36. See Surplus Lines, supra note 34; Bridging the Gap: Understanding Florida’s Excess and Surplus
Market, FLA. SURPLUS LINES SERv. OFF. 1, https://www.fslso.com/docs/default-source/up-
loadedfiles/default-document-library/understanding-floridas-excess-and-surplus-market-
english.pdf [https://perma.cc/2NW2-H7Vs].

37. Pating & Moore, supra note 35.

38. Fed. Ins. Off., Insurance Supervision and Regulation of Climate-Related Risks, U.S. DEP’T OF THE
TREASURY 38 (June 2023), https://web.archive.org/web/20250313031717/https://home.treas-
ury.gov/system/files/311/FIO-June-2023-Insurance-Supervision-and-Regulation-of-Cli-
mate-Related-Risks.pdf [https://perma.cc/4XTA-ASDT]. For examples of state statutes es-
tablishing FAIR Plans that require the participation of all licensed insurers, see CAL. INS. CODE
§ 10094 (West 2025); and MASS. GEN. LAWS ch. 175C, § 4 (2024).

39. See Pating & Moore, supra note 35; see, e.g., 215 ILL. COMP. STAT. 5/529.2 (2025); ALA. CODE
§ 27-44-9 (2024).
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The implicit rationale for requiring private insurance companies to make up
such shortfalls is that they are the ones determining the number of policyholders
who will be forced to buy insurance through the residual market or FAIR Plan
in the first place. By virtue of deciding not to renew or write insurance for certain
properties, private insurers send policyholders to the residual market or FAIR
Plan. States decided insurers should not be able to “cherry pick” the best risks
and throw everyone else onto the FAIR Plan or other residual market, without
bearing some responsibility if the FAIR Plan or other residual market runs out
of money.

Florida and Louisiana are notable exceptions to the usual state-law approach
requiring private insurers in the state to make up for shortfalls in FAIR Plan or
residual-market reserves based on their relative market share. In these two hur-
ricane-prone states, property-insurance policyholders in the state, including those
not on the FAIR Plans, are assessed by Louisiana’s or Florida’s version of a FAIR
Plan in the event their reserves are insufficient to pay claims.* In other words,
private insurers in those two states are not on the hook if the residual market—
necessitated by private insurers’ refusal to write insurance —runs out of money.
Insurance policyholders are.

B. The Crisis Facing the Insurance Industry

Climate change is not just tomorrow’s scourge; it is today’s reality. Climate
change makes existing natural disasters more frequent and severe, and trans-
forms previously mundane occurrences, like rainstorms, into destructive events.
While climate-driven catastrophes vary in severity and frequency across the
United States —with states like California, Florida, and Louisiana most at risk—
there is virtually no place in the United States that is not experiencing worsening
weather-related events. The resulting increase in losses has caused insurers to
raise rates and stop renewing and writing insurance. Higher rates and less un-
derwriting, in turn, make mortgages and other forms of credit less affordable or
available because lenders require the borrower to have and maintain insurance.
Obstacles to homeownership and higher rents as landlords pass insurance costs
onto renters only exacerbate the nation’s housing crisis. Together, these trends
set up the central challenge for policymakers: keep insurance available in the
short term while facilitating the energy and economic transition to net-zero
emissions necessary to preserve the long-term viability of insurance and housing
markets.

go. Assessments, FLA. CITIZENS PROP. INs. CORP, https://www.citizensfla.com/assessments
[https://perma.cc/52DX-8JLJ]; Overview of Catastrophe Funding Sources and Assessments, LA.
CITIZENS PrROP. INS. CORP., https://www.lacitizens.com/AboutUs/AssessmentInfoCen-
ter/assessment-overview [https://perma.cc/K7Q9-TU34].
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There is strong expert consensus that global temperatures are on track to rise
over two degrees Celsius above preindustrial levels, potentially by as early as
2029.*' Climate scientists warn about approaching “tipping points” that will ac-
celerate changes in climate and related catastrophic events.*> And even if all
greenhouse-gas emissions ceased today, substantial climate change has been
baked into our climatic system.** Already we are experiencing the impacts: more
frequent and intense weather-related events, such as wildfires, hurricanes, tor-
nadoes, droughts, extreme heat, river and coastal floods, and severe convective
storms. These climate-driven catastrophes will kill and injure more people, dam-
age and destroy more property, render entire geographies unlivable, undermine
agricultural production, and potentially result in mass migration, to name but a
few impacts.**

Climate change is also expanding losses from perils that were not historically
major sources of losses. Severe convective storms accounted for at least forty-one
percent of insured natural-catastrophe losses in 2025.** Rising global tempera-
tures result in larger amounts of water vapor in the atmosphere, which, coupled
with changing weather patterns, enable “atmospheric rivers” of water vapor to
stay over a particular geography for longer periods of time.*® Severe convective

a1.  Seth Wynes et al., Perceptions of Carbon Dioxide Emission Reductions and Future Warming Among
Climate Experts, 5 COMMC'NS EARTH & ENV'T 498, 501 (2024); Madeleine Cuft, The World
Could Experience a Year Above 2°C Of Warming by 2029, NEW SCIENTIST (May 28, 2025),
https://www.newscientist.com/article/2481945-the-world-could-experience-a-year-above-
2c-of-warming-by-2029 [https://perma.cc/GB4C-YFJA].

42. See Raymond Zhong & Mira Rojanasakul, How Close Are the Planet’s Climate Tipping Points?,
N.Y. TmMEs (Aug. 11, 2024), https://www.nytimes.com/interactive/2024/08/11/cli-
mate/earth-warming-climate-tipping-points.html [https://perma.cc/Q9GB-YU6W].

43. See ML.T. Dvorak, K.C. Armour, D.M.W. Frierson, C. Proistosescu, M.B. Baker & C.J. Smith,
Estimating the Timing of Geophysical Commitment to 1.5 and 2.0 °C of Global Warming, 12 NA-
TURE CLIMATE CHANGE 5§47, 549 (2022).

44. See Climate Change 2023: Synthesis Report, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE
51 (2023),  https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6_SYR
FullVolume.pdf [https://perma.cc/BUC9-HNA3]; Gaia Vince, Where We'll End Up Living as
the Planet Burns, TIME (Aug. 31, 2022, 6:00 AM EDT), https://time.com/6209432/climate-
change-where-we-will-live [https://perma.cc/54BR-ATRz2].

45. Steve Bowen, Brian Kerschner & Jin Zheng Ng, Natural Catastrophe and Climate Report: 2024,
GALLAGHER RE 6 (Jan. 2025), https://www.ajg.com/gallagherre/-/media/files/gallagher/gal-
lagherre/news-and-insights/2025/natural-catastrophe-and-climate-report-2025.pdf
[https://perma.cc/JY96-QKXT].

46. See Michael D. Warner, Clifford F. Mass & Eric P. Salathé, Changes in Winter Atmospheric Rivers
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storms characterized by heavy rain, and sometimes with hail and wind, are land-
ing across the United States in historically unprecedented ways.*’

The effects of climate change are not limited to states like California, Louisi-
ana, and Florida. Climate change has increased the frequency and severity of
weather-related events throughout the United States. For example, wildfires are
not limited to the West, but are also occurring in New England and the South-
east.*® The Gulf and Atlantic states are being hit with more intense hurricanes
and wind.*® Severe convective storms are landing throughout the United States,
including the Midwest, New England, the South, and the West, causing major
losses.°

Another factor that exacerbates losses is the development of new homes and
businesses in areas at the highest risk of climate-driven weather-related events. !
For example, between 1990 and 2010, forty-three percent of all new homes were
built in wildfire-prone areas, accounting for twenty-five million residents.>>
Moreover, the increased cost of replacing homes and business property only adds
to the burden on insurers.”® However, the presence of more homes and

Fueling Extreme Weather, EARTHJUSTICE (July 28, 2025), https://earthjustice.org/fea-
ture/how-climate-change-is-fueling-extreme-weather [https://perma.cc/sGHs-UVsW].

47. Chandan Banerjee, Lucia Bevere, Michael Ewald, Erik Lindgren & Mahesh Puttaiah, Natural
Catastrophes: Insured Losses on Trend to USD 145 Billion in 2025, SWISS RE INST. 7 (Apr. 2025)
https://www.swissre.com/dam/jcr:46617c8b-98a4-4d54-b259-f4bdcbaabob8/sri-sigma-
natural-catastrophes-1-2025.pdf [https://perma.cc/4VXL-9FJC].

48. Olivia Gieger, Could the Northeast Burn Again?, INSIDE CLIMATE NEWs (Feb. 18, 2025).
https://insideclimatenews.org/news/18022025/northeast-wildfire-risks
[https://perma.cc/L734-D9PW].

49. Shreya Vuttaluru & Jack Prator, More Hurricanes Are Slammning the Gulf Coast. Is This the New
Normal?, Tampa Bay TIMES (May 31, 2025), https://www.tampabay.com/hurri-
cane/2025/05/31/hurricanes-gulf-coast-florida-climate-change ~ [https://perma.cc/C7AH-
RGPS].

so. Rise in Severe Convective Storms Increases Risk, ZURICH N. AM. (Sep. 7, 2023)
https://www.zurichna.com/knowledge/articles /2023 /08/rise-in-severe-convective-storms-
increases-risk [https://perma.cc/GXQ3-T2CP].

51 See Banerjee et al., supra note 47, at 17; Travis Martay Brennan, Redefining the American Coast-
line: Can the Government Withdraw Basic Services from the Coast and Avoid Takings Claims?, 14
OCEAN & COASTAL L.J. 101, 101-02, 109-11 (2008).
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businesses in areas at risk and the increased costs of replacing homes and busi-
ness property would not drive insurance losses as significantly without more se-
vere and frequent climate-driven events.

The upshot of climate change coupled with unwise development choices and
rising replacement costs is increased losses for insurers. Globally, insurers had
over $137 billion in weather-related natural-catastrophe losses (payments to pol-
icyholders) in 2024 —significantly exceeding the ten-year average of $98 bil-
lion.>* Losses are on track to increase to $145 billion in 2025.5° Swiss Re, one of
the world’s largest, oldest, and most respected reinsurers, estimates a one-in-ten
probability that global insured natural-catastrophe losses could reach as high as
$300 billion in 2025.5°

The situation in the United States is consistent with these global trends. In
the United States, insured natural-catastrophe losses are also at record levels,
reaching $117 billion in 2024, which exceeds the rolling ten-year average by
52%.%7 In 2024, there were twenty-seven events that resulted in over $1 billion in
losses in the United States.*®

Insurers respond to increased losses in two principal ways. First, they in-
crease the price of insurance. Second, they reduce their exposure to losses by not
renewing insurance policies and not writing new insurance policies. U.S. insur-
ers do both. In the last three years alone, home-insurance premiums on average
rose by twenty-four percent.”® Across the United States, insurers are not

BROOKINGS INST. (Oct. 3, 2025), https://www.brookings.edu/articles/recent-tariffs-threaten-
residential-construction [https://perma.cc/64VY-RHW38].

54. Banerjee et al., supra note 47, at 2.

55. Id.

56. Id.

57. See Bowen, Kerschner & Ng, supra note 45, at 16.

58. Billion-Dollar Weather and Climate Disasters, NAT’L CTRS. FOR ENV'T INFO. (Oct. 8, 2023, 11:00
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Increase in Homeowners Insurance Premiums Over the Past Three Years (Apr. 1, 2025),
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[https://perma.cc/Q2S7-ES99].
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renewing home and small-business owners’ property insurance,®® and they are
reducing the issuance of new insurance policies.®'

The increased prices and decreased availability of property insurance place a
heavy burden on homeowners and the economy at large. The Federal Reserve
Bank of Dallas found that in areas where insurance prices are rising due to losses
from climate-driven events, there is a corresponding increase in mortgage-pay-
ment delinquencies and defaults.®> Mortgage lenders require the borrower to
maintain insurance.®® As insurance costs go up, the borrower’s ability to main-
tain mortgage and insurance payments decreases.®* If insurance is unaffordable
or unavailable to the borrower, the lender can “force place” insurance (obtain
insurance for the property and force the borrower to pay for it), which usually
costs even more than traditional home insurance, leading to more defaults.®

A Federal Reserve Bank of Minneapolis survey found that owners and oper-
ators of permanently affordable multifamily housing for very low-, low-, and
moderate-income households are getting squeezed by insurance price in-
creases.®® Affordable-housing owners and operators cannot increase rents to

60. Home and small-business property-insurance policies are contracts for which there is no au-
tomatic right of renewal. What’s the Difference Between Cancellation and Nonrenewal?, INS. INFO.
INST. https://www.ili.org/article/whats-difference-between-cancellation-and-nonrenewal-
o [https://perma.cc/XVsW-J6TM]. At the end of the policy year, property and casualty in-
surers in the United States can decline to renew the insurance policy, which is known as “non-
renewal.” Id. “Cancellation” of insurance policies occurs during the term of the one-year policy
when the insured fails to pay premium or violates some other term of the insurance contract.
Id.

61. Christopher Flavelle, Insurers Are Deserting Homeowners as Climate Shocks Worsen, N.Y. TIMES
(Dec. 18, 2024) https://www.nytimes.com/interactive/2024/12/18 /climate/insurance-non-
renewal-climate-crisis.html [https://perma.cc/RH9X-ESNS]. Unsurprisingly, higher pre-
miums are correlated with higher nonrenewal rates. STAFF OF S. COMM. ON THE BUDGET,
118TH CONG., NEXT TO FALL: THE CLIMATE-DRIVEN INSURANCE CRISIS IS HERE —AND GET-
TING WORSE 24-25 (Comm. Print 2024), https://www.budget.senate.gov/imo/me-
dia/doc/next_to_fall the_climate-driven_insurance_crisis_is_here _and_get-
ting_worse.pdf [https://perma.cc/MUB2-AZSE].
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owners Need to Know, BANKRATE (July 24, 2025), https://www.bankrate.com/insur-
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64. Ge, Johnson & Tzur-Ilan, supra note 62, at 16-17.
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FED. RSRv. BANK MINNEAPOLIS (Mar. 4, 2024), https://www.minneapolisfed.org
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cover higher insurance costs, increasing the potential for defaults on loans and
discouraging the development of new, permanently affordable housing.®” Own-
ers and operators of market-rate rental housing are also feeling the squeeze. As
they raise rents to cover increased insurance costs, rental housing becomes even
more unaffordable, exacerbating the nation’s housing crisis.®® Increased pricing
of property insurance falls hardest on low-income households, who have limited
or no ability to cover increased home-insurance or rent costs.*

The long-term outlook is grim. During his semiannual testimony before
Congress, Federal Reserve Chairperson Jerome Powell addressed the growing
issue of insurers withdrawing from regions at high risk of natural disasters. “If
you fast-forward 10 or 15 years, there are going to be regions of the country
where you can’t get a mortgage,” Powell said.”® He explained that “financial in-
stitutions and insurance providers are increasingly avoiding areas prone to wild-
fires, hurricanes,” and other climate-driven risks.”*

A recent analysis of the impact of climate change on U.S. housing markets
over the next twenty-five years found that homes may decrease in value by over
one trillion dollars across the country.” Increased insurance costs and decreased
availability of insurance will reduce the ability to obtain a mortgage and reduce
demand for housing.” Economic losses and physical impacts from weather-

/article/2025 /rising-property-insurance-costs-stress-multifamily-housing [https://perma.cc
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PoL’Y CTR. (June 25, 2024), https://bipartisanpolicy.org/blog/rising-insurance-costs-and-
the-impact-on-housing-affordability [https://perma.cc/R3Ws-HZ7J]. Rent increases have
major impacts on the almost half of American renter households who spend more than 30%
of their income on housing. See Press Release No. CB24-150, U.S. Census Bureau, Nearly Half
of Renter Households Are Cost-Burdened, Proportions Differ by Race (Sep. 12, 2024),
https://www.census.gov/newsroom/press-releases/2024 /renter-households-cost-bur-
dened-race.html [https://perma.cc/B2Us-E3]8].

69. Matthew Oakley & James Kirkup, Insurance and the Poverty Premium, SOC. MKT. FOUND. 3-§
(Mar. 2023), https://fairbydesign.com/wp-content/uploads/Insurance-and-the-poverty-
premium-Summary-report-March-2023.pdf [https://perma.cc/DVS2-LSGN].
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(Feb. 12, 2025), https://www.insurancebusinessmag.com/us/news/catastrophe/insurance-
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72.  The 12th National Risk Assessment: Property Prices in Peril, FIRST ST. 38 (Feb. 2025), https://as-
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owners Insurance and Housing Prices 7 (Apr. 2025) (unpublished manuscript),
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related events will negatively impact local economies, which will affect employ-
ment opportunities and people’s ability to continue living in areas hit by disas-
ters.”* Climate-related migration will reduce housing demand in these geogra-
phies, which, in turn, will further drive down housing values.” There is
potential for a runaway effect—lower property values also squeeze local-govern-
ment budgets, which rely on property taxes as their primary revenue source,”
thus degrading the quality of local services and reducing the ability to service or
issue debt necessary to finance local public-infrastructure projects.

The dwindling availability of mortgages and affordable housing is just one
example of the systemic risk that climate change poses for the financial system,
through the impact of climate-driven losses on insurers. Without insurance,
households and businesses cannot recover or rebuild in the wake of more cli-
mate-driven disasters.”” But the impact is not limited to high-risk areas. As
losses mount, we can expect to see more insurance-company insolvencies, more
unaffordable insurance price increases, and more insurers declining to write or
renew insurance, all of which will negatively impact credit availability and asset
values, which, in turn, will harm the real economy.”® A recent report from the
U.S. Senate Budget Committee described the economic consequences of the in-
surance crisis as “2008 all over again,” except with more permanent results.”

https://ssrn.com/abstract=4852702 [https://perma.cc/6 T3Y-VR4Y] (finding that a 10% in-
crease in the price of homeowners insurance is associated with a 4.6% decline in home values).
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75. Id. at30.
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D4EN].

77.  See Pilita Clark, Meltdown: How the Next Financial Crisis Starts, FIN. TIMES (June 26, 2025),
https://www.ft.com/content/9esdf375-650d-492¢-basi-tbsaz4e6dddé
[https://perma.cc/H2E8-QP3U].

78. STAFF OF S. COMM. ON THE BUDGET, 118TH CONG., supra note 61, at 5-7. It is hard to overstate
the economic importance of the U.S. housing market, which is valued at over $55 trillion. See
Treh Manhertz, U.S. Housing Market Value Hits $55.1 Trillion, ZILLOW (Sep. 8, 2025),
https://www.zillow.com/research/housing-market-value-1-trillion-35518
[https://perma.cc/MgT8-K7KL]. Home values constitute over 25% of the total net worth of
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ternal_products/IF/PDF/IF11327/IF11327.13.pdf [https://perma.cc/3TVX-9Y94].
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C. California’s Response to the Insurance Crisis

Insurers in California, as elsewhere in the United States, have responded to
increased losses from climate-driven perils in typical fashion. California insurers
incurred substantial wildfire-related losses in 2017 and 2018, nearly $12 billion in
2017 and over $13 billion in 2018.% In response, insurers increased home-insur-
ance prices by an average of 43.7% from 2018 through 2023.%' In the substantial
areas of the state facing high wildfire risk,®* prices on average have increased far
more.*

Likewise, increased losses and increased risk of losses from wildfires have
resulted in increased nonrenewals of home and small-business property insur-
ance in California.®* In 2023, major national insurance companies announced
that they would stop writing insurance policies for new customers in California.

8o. Insured Losses from 2018 Mudslide and the 2017 & 2018 Wildfires, CAL. DEP'T OF INs. 1 (Sep. 6,
2018), https://www.insurance.ca.gov/0400-news/o100-press-releases/2018/upload/nr106
Insuredlosseso90618.pdf [https://perma.cc/8QYQ-ZNQS]; Press Release, Dave Jones, Ins.
Comm’r, Cal. Dep’t Ins., California Statewide Wildfire Insurance Claims nearly $12 Billion
(Jan. 31, 2018), https://www.insurance.ca.gov/0400-news/o100-press-releases/2018/re-
leaseo013-18.cfm [https://perma.cc/97GM-37VU]; Press Release, Ricardo Lara, Ins. Comm’,
Cal. Dep’t Ins., Wildfire Insurance Losses from November 2018 Blazes Top $12 Billion (May
8, 2019), https://www.insurance.ca.gov/0400-news/o100-press-releases/2019/releaseo41-
19.cfm [https://perma.cc/4DPP-TEZB]. The $14 billion figure from 2017 includes mudslides.

81.  Jason Woleben, US Homeowners Insurance Rates Jump by Double Digits in 2023, S&P GLOB.
(Jan. 25, 2024), https://www.spglobal.com/market-intelligence/en/news-insights/arti-
cles/2024/1/us-homeowners-insurance-rates-jump-by-double-digits-in-2023-80057804
[https://perma.cc/ T LL-WWUV].
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AGRIC. (2023), https://www.fs.usda.gov/rds/archive/catalog/RDS-2015-0012-4 [https://
perma.cc/2N5B-VG4T]; see also Mira Rojanasakul & Brad Plumer, More Americans than Ever
Are Living in Wildfire Areas. LA Is No Exception, N.Y. TIMES (Jan. 15, 2025), https://www.ny-
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perma.cc/SC2C-B25G] (describing the disproportionate increase in development in Califor-
nia’s Wildland Urban Interface).
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(June 12, 2024), https://www.sfchronicle.com/projects/2024 /state-farm-california-rate-in-
creases-map [https://perma.cc/AQ4G-JH3T].
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They also announced that they would increase their selective nonrenewal of
homes and businesses they perceived as too risky.*

One indicator of the acuity of the insurance crisis is the increase in FAIR Plan
or other residual-market policyholders. Because the California FAIR Plan is an
insurer of last resort, an increase in its membership indicates a lack of options in
the private market.®® The California FAIR Plan had 140,000 policyholders in
2018.%” Since then, the Plan has more than tripled in size, with over 610,000
policies in force as of June 2025, 97% of which were home-insurance policies.*®

But higher premiums and refusals to renew and write new insurance policies
should not be automatically equated with the financial collapse of the insurance
industry. For one, insurers have been able to absorb part of the impact of in-
creased losses through subrogation claims. For example, $11 billion of the over
$12 billion California insurers paid due to the 2018 Camp Fire was recovered
through subrogation claims against Pacific Gas & Electric (PG&E).* PG&E
equipment started the fire, which wiped out the town of Paradise, took at least
eighty-five lives, and destroyed over 18,000 structures.” More generally, insur-
ance rates in California were sufficient to enable the companies to make under-
writing profits on home insurance annually from 2019 through 2023, as well as
profits on the investment of their reserves.”!

8s5. Ben Christopher & Grace Gedye, State Farm Won't Sell New Home Insurance in California. Can
the State Shore up the Market?, CAL. MATTERS (May 31, 2023), https://calmatters.org/hous-
ing/2023 /05 /state-farm-california-insurance [https://perma.cc/4YC3-RWPP].

86. See supra notes 38-40 and accompanying text.
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tial-Insurance-Market-Policy-Count-Data-December-2022.pdf ~ [https://perma.cc/E4R2-
SS4E].

88. Key Statistics and Data, CAL. FAIR PLAN PROP. INS., https://www.cfpnet.com/key-statistics-
data [https://perma.cc/KA42-CMWR].

89. PGGE Settles Wildfire Claims with Insurers for $11 Billion, REUTERS (Sep. 13, 2019),
https://www.reuters.com/article/business/pge-settles-wildfire-claims-with-insurers-for-11-
billion-idUSKCN1VY1EN [https://perma.cc/ZC4M-V2YU].

go. See id.; Camp Fire, CAL. DEP'T FORESTRY & FIRE PROT., https://www.fire.ca.gov/inci-
dents/2018/11/8 /camp-fire [https://perma.cc/DN7G-ZHX5]; Press Release, Ricardo Lara,
supra note 80.
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https://content.naic.org/sites/default/files/publication-pbl-pb-profitability-line-state.pdf
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INFO. INST. 1 (Mar. 2024), https://www.iii.org/sites/default/files/triple-i_trends_and _in-
sights_california_homeowners_issues_brief 03062024.pdf [https://perma.cc/4HB4-Nogs5X]
(showing that “insurers have earned healthy underwriting profits on their homeowners busi-
ness in all but two of the 10 years between 2013 and 2022”). In addition to making underwrit-
ing returns, insurance companies also earn money on their investment of their capital and
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Both things are true — California property insurers made profits from under-
writing and investing between 2019 and 2023, and concluded that the rising risk
of severe wildfire meant that they needed to reduce their exposure to loss going
forward. They thus decided to write less insurance and demanded even higher
prices for the insurance they continued to renew.

California’s recent policy response to the insurance crisis includes a number
of regulatory changes that will allow insurers to justify and obtain higher rates
and reduce their exposure to an assessment from the California FAIR Plan when
it runs out of money to pay claims.®> While these changes might lead insurers to
start writing insurance again in the short run, they will be overrun in the long
term by the increased risk and magnitude of loss due to climate change.

California is one of only sixteen states that require property- and casualty-
insurance companies to obtain approval from the state insurance commissioner
before rates can be increased.” Insurers in those states bear the burden of justi-
tying why the rate increase is not “excessive, inadequate or unfairly discrimina-
tory.”** Insurers’ rates can cover their projected losses, administrative costs,
profit, and reserving requirements.”® The thirty-four other states, the District of
Columbia, and Puerto Rico do not regulate rates —insurers are free to set rates
as they see fit, and while the rates are filed with the state department of insur-
ance, they are not reviewed or approved before going into effect.”®

Insurers asked California to amend its rate regulations to allow them to use
probabilistic catastrophe models in setting the catastrophe portion of rates.®” For

reserves. Insurance companies are required to maintain reserves sufficient to pay future
claims. They invest these reserves and earn profits from their investment of their capital and
reserves, in addition to any profits they make on underwriting.

92. Sustainable Insurance Strategy Updates (2023-2024), CAL. DEP'T INs., https://www.insur-
ance.ca.gov/o1-consumers/180-climate-change/Sustainable-Insurance-Strategy-Up-
dates.cfm [https://perma.cc/9gKTV-XQoqU].

03. Fed. Ins. Off., Analyses of U.S. Homeowners Insurance Markets, 2018-2022: Climate-Related Risks
and Other Factors, U.S. DEP'T OF THE TREASURY 48-49 (Jan. 2025), https://web.ar-
chive.org/web/20250722071031/https://home.treasury.gov/system/files/311/Anal-
yses_of _US_Homeowners_Insurance_Markets_2018-2022_Climate-Re-
lated_Risks_and_Other_Factors_o.pdf [https://perma.cc/ W695-EZCS]. The sixteen states
include Alaska, which requires approval only if the rate increase is at or exceeds a specified
level. Id.

94. CAL. INS. CODE § 1861.05(a) (West 2025); see, e.g., S.C. CODE ANN. §§ 38-75-970, -980
(2024).
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[https://perma.cc/A92A-QX5C].
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context, insurers in California had historically been allowed to include an addi-
tional “catastrophe” factor or “load” in their rates to reflect rare but severe catas-
trophe-induced losses that exceed historically typical losses.?® Insurers could also
use probabilistic models to determine rate relativities, that is, adjust base pre-
mium rates in light of individual risk characteristics.”” However, insurers were
not permitted to use forward-looking probabilistic models to determine the ca-
tastrophe factor in their rates and were instead required to formulate the catas-
trophe factor based only on historical data.'® Insurers argued that the growing
risks of wildfire due to climate change warranted the use of probabilistic model-
ing for the catastrophe load or portion of the rate as opposed to relying on past
experience.'%" California’s Insurance Commissioner agreed, issuing a regulation
effective in January 2025 that allows insurers to use catastrophe models to justify
rate increases, with the proviso that they have to increase their insurance writing
in areas of high risk.'*>

The next item the insurers requested was the ability to include reinsurance
costs, that is, the premiums they pay for reinsurance, in their rates. Unsurpris-
ingly, the price of reinsurance has been climbing —in fact doubling between 2018
and 2023 —as reinsurers witness an increase in losses (payouts to insurance

california-lawmakers-failed-to-fix-the-insurance-market-so-what-comes-next [hteps://
perma.cc/ZC8S-EPW5].

98. See Robert Zolla & Melanie McFaul, Wildfire Catastrophe Models and Their Use in California for
Ratemaking, MILLIMAN (July 21, 2023), https://www.milliman.com/en/insight/wildfire-ca-
tastrophe-models-california-ratemaking [https://perma.cc/PR8V-2U52].

99. Lloyd Dixon, Flavia Tsang & Gary Fitts, The Impact of Changing Wildfire Risk on California’s
Residential Insurance Market, CAL. NAT. RES. AGENCY 56 n.62 (Aug. 2018), https://www.en-
ergy.ca.gov/sites/default/files/2019-12/Forests_ CCCA4-CNRA-2018-008_ada.pdf
[https://perma.cc/F7BP-6UQR].

100. Press Release, Ricardo Lara, Ins. Comm’r, Cal. Dep’t Ins., In a California “First,” Commis-
sioner Lara Announces Enforcement of Regulation to Expand Insurance Coverage Across
State (Dec. 13, 2024), https://www.insurance.ca.gov/0400-news/0100-press-releases
/2024/release062-2024.cfm [https://perma.cc/39RF-4PNK].

101. See Gabrielle LaMarr LeMee, Is This the Solution to California’s Soaring Insurance Prices Due to
Wildfire Risk?, L.A. TIMES (July 26, 2024, 3:00 PM PT), https://www.latimes.com/busi-
ness/story/2024-07-26/insurers-dont-want-to-cover-california-homeowners-wildfire-risk-
can-catastrophe-modeling-bring-them-back  [https://perma.cc/QK99-H3ZC];  Dixon,
Tsang & Fitts, supra note 99, at §6-57.

102. Press Release, Ricardo Lara, supra note 100. Consumer groups argue that this proviso is un-
likely to result in the writing of more insurance in high-risk wildfire areas of the state, because
there are too many loopholes. See, e.g., Carmen Balber, Lara’s New Draft Regulation Not Im-
proved: Loopholes Still Free Insurers from Promises to Sell More Coverage; Public Calls for Model
Transparency, Accountability Go Unanswered, CONSUMER WATCHDOG (Oct. 2, 2024),
https://consumerwatchdog.org/insurance/laras-new-draft-regulation-not-improved-loop-
holes-still-free-insurers-from-promises-to-sell-more-coverage-public-calls-for-model-
transparency-accountability-go-unanswered [https://perma.cc/XY8W-5CYB].
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companies) for the same reason that insurers are bearing higher losses —more
frequent and severe weather-related events.'” Historically, California was the
only state not to allow insurers to include reinsurance premiums in their rates. '**
The Department of Insurance staff reasoned that allowing insurers to increase
rates based on reinsurance payouts as well as reinsurance costs would be “double
dipping,” because rate increases covered not only insurers’ direct losses but also
the portion of their losses covered by reinsurance.'®® Moreover, reinsurance
prices are not regulated,'®® and Department staff were concerned that passing
on unregulated reinsurance costs to consumers was contrary to the objectives of
the state’s rate-regulation law. '’

However, last year, in the face of insurers declining to write insurance for
new customers, the California Insurance Commissioner agreed to the insurers’
request and issued a regulation allowing them to include their reinsurance costs
in their rates.'%®

Finally, insurers asked that their exposure to an assessment from the Califor-
nia FAIR Plan be limited.'® Instead of shouldering the responsibility to cover
FAIR Plan shortfalls, insurers wanted to shift that financial liability to all

103. See Benjamin Keys & Philip Mulder, Property Insurance and Disaster Risk: New Evidence from
Mortgage Escrow Data 3 (Nat’l Bureau of Econ. Rsch., Working Paper No. 32579, 2024).

104. See Press Release, Ricardo Lara, Ins. Comm’r, Cal. Dep’t Ins., Commissioner Lara Issues
Landmark Regulation to Expand Insurance Access for Californians amid Growing Climate
Risks (Dec. 30, 2024), https://www.insurance.ca.gov/0400-news/0100-press-re-
leases/2024 /release065-2024.cfm [https://perma.cc/5S9D-BSsN].

105. As Insurance Commissioner, I heard these concerns firsthand from Department staff.

106. While states do regulate reinsurers licensed in their states, the top five reinsurance companies
are foreign-based and therefore not subject to direct regulation by the states or the federal
government. See Fed. Ins. Off., supra note 23, at 19; Reinsurance: A Secretive Foreign Industry
that Can Do Great Harm to the United States, CTR. FOR JUST. & DEMOCRACY (Nov. 6, 2022),
https://centerjd.org/content/reinsurance-secretive-foreign-industry-can-cause-great-harm-
united-states [https://perma.cc/PFgH-ZVPM].

107. Prior to 1988, California had an “open competition” approach to insurance regulation that
allowed insurers to set rates without the approval. But in 1988, California voters passed Prop-
osition 103, which, among other changes, required the California Insurance Commissioner to
approve rate increases. See State Farm Mut. Auto. Ins. Co. v. Garamendi, 88 P.3d 71, 73 (Cal.
2004). The express purpose of the statute was to “protect consumers from arbitrary insurance
rates and practices, to encourage a competitive insurance marketplace, to provide for an ac-
countable Insurance Commissioner, and to ensure that insurance is fair, available, and afford-
able for all Californians.” Id. at 77 (quoting CAL. INS. CODE § 1861.01 (West 1993)).

108. California Commissioner Issues Regulation to Allow Reinsurance in Ratemaking, INS. J., (Dec. 30,
2024), https://www.insurancejournal.com/news/west/2024/12/30/806461.htm [https://
perma.cc/UB75-RCBB].

109. Koseft, supra note 97.
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California insurance policyholders, as was done in Florida and Louisiana.''’
Consistent with this request, the California Insurance Commissioner issued an
order in 2024 limiting private insurers’ collective exposure to a FAIR Plan short-
fall to $500 million.'"" Any additional California FAIR Plan shortfall will be cov-
ered through a surcharge on all insurance policyholders —much as in Florida and
Louisiana.'"

With these changes going into effect at the start of 2025, insurers in Califor-
nia indicated they would resume writing new insurance again and write and re-
new some additional insurance in high-wildfire-risk areas.''®

But all of these regulatory developments occurred before the wildfires that
devastated portions of Los Angeles in early January 2025 and resulted in an esti-
mated $40 billion in insured losses.''* Faced with over $4 billion in claims,'!®
which exceeded its reserves and reinsurance coverage,''® the California FAIR
Plan asked for and received the Insurance Commissioner’s approval of a $1 bil-
lion bailout to make up the shortfall. "'’

Under the 2024 order, insurers will be assessed only $500 million collectively,
and the remaining $500 million will be collected as a surcharge on top of their
insurance premiums from all home-insurance policyholders in the state of

no. See supra note 40 and accompanying text.

m. Cal. FAIR Plan Assoc., Order No. 2024-1, at 4 (Cal. Ins. Comm’r 2025), https://www.insur-
ance.ca.gov/0250-insurers/0500-legal-info/0700-commissioners-orders/upload/FAIR-Plan
-Stipulation-and-Order-2024-1.pdf [https://perma.cc/LLD9-68LQ].

n2. Id.; see Alan Riquelmy, California Insurance Commissioner Unveils Changes to State’s ‘Insurer of
Last Resort,’” COURTHOUSE NEWS SERv. (July 26, 2024), https://www.courthouse-
news.com/california-insurance-commissioner-unveils-changes-to-states-insurer-of-last-re-
sort [https://perma.cc/X]J7X-X3DE].

n3. Luke Gallin, Allstate Will Return to Writing Policies in California When Reforms Are Enacted:
Report, REINSURANCE NEWS (Apr. 26, 2024), https://www.reinsurancene.ws/allstate-will-re-
turn-to-writing-policies-in-california-when-reforms-are-enacted-report [https://perma.cc/
4LMP-E5XC]. Insurers are careful about what they say publicly, but Allstate saying that it
“will be open to business in nearly every part of California” indicates that it will begin to write
insurance for new customers throughout the state, including some in high-risk areas. Id.

n4. Hi 2025: Natural Catastrophe and Climate Report: Preliminary Overview, GALLAGHER RE 10
(July 1, 2025), https://www.ajg.com/gallagherre/-/media/files/gallagher/gallagherre/news-
and-insights/2025/july/h1-2025-natural-catastrophe-and-climate-report.pdf
[https://perma.cc/AM3Q-G6RF].

ns. Cal. FAIR Plan Assoc., Order No. 2025-1, at 5 (Cal. Ins. Comm’r 2025), https://www.insur-
ance.ca.gov/0250-insurers/os00-legal-info/0700-commissioners-orders/upload/Order-No-
2025-1-Approving-the-California-FAIR-Plan-Association-s-Request-to-Issue-Assess-
ment.pdf [https://perma.cc/292Y-WD63].

n6. Id. at 4.
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California.''® There is a high potential for additional surcharges, since it is very
likely that the California FAIR Plan will need more than $1 billion to pay claims.
In June, a California state court determined that the FAIR Plan has been unlaw-
fully limiting or denying payments for smoke damage, which will no doubt in-
crease the payouts the FAIR Plan has to make beyond its projections when it
asked for the $1 billion bailout.'" Given the burdens they shift from insurance
companies to California policyholders, will these recent regulatory changes en-
sure that insurers start writing new insurance in the wake of the Los Angeles
wildfires?

State Farm — the largest insurer in California'*® —suggests that the answer is
no. State Farm received approval for a 17% emergency rate increase in May
2025."?' The company agreed to refrain from wholesale “block” nonrenewals,
but did not agree to refrain from selective nonrenewals of individual homes and
small businesses.'** State Farm continues to request an additional 11% increase
on top of the 17% granted in May and a 20% increase approved last year.'** Not-
withstanding these rate increases, State Farm indicated that it will not be able to
start writing insurance for new customers.'**

u8. See supra notes 111-112 and accompanying text.

ng. Aliff v. Cal. FAIR Plan Ass’n, No. 21STCV20095, slip op. at 20-21 (Cal. Super. Ct. June 24,
2025); see Laurence Darmiento, In Landmark Decision, Judge Rules California FAIR Plan’s
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ness/story/2025-06-25/landmark-ruling-judge-says-that-californias-insurer-of-last-resort-
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2025), https://www.nytimes.com/2025/06/12/realestate/state-farm-california-insurance-in-
vestigation.html [https://perma.cc/96KX-QJS8].

121. Megan Fan Munce, ‘They Want More?’ State Farm Increases California Home Insurance Rate
Hike Request to 30%, S.F. CHRON. (May 20, 2025, 1:33 PM), https://www.sfchronicle.com/cal-
ifornia/article/state-farm-insurance-rates-20335755.php  [https://perma.cc/GZ96-JYBY];
Rukmini Callimachi, California Approves 17 Percent Rate Increase for State Farm, N.Y. TIMES
(May 13, 2025), https://www.nytimes.com/2025/05/13/realestate/state-farm-rate-increase-
california.html [https://perma.cc/5S8K-A695].

122. Press Release, Ricardo Lara, Ins. Comm’r, Cal. Dep’t Ins., Commissioner Lara Adopts Judge’s
Ruling on State Farm Emergency Rates, Balancing Consumer Protections and Financial Sol-
vency (May 13, 2025), https://www.insurance.ca.gov/0400-news/0100-press-re-
leases/2025 /release038-2025.cfm [https://perma.cc/N4BH-465U]; Matthew Rodriguez, Cal-
ifornia Approves State Farm’s 17% Increase in Home Insurance Premiums in Wake of L.A. Wildfires,
CBS News (May 14, 2025, §:290 PM PDT), https://www.cbsnews.com/losangeles/news/cal-
ifornia-judge-approves-state-farms-17-insurance-increase [https://perma.cc/7PKA-D9K7].

123. Munce, supra note 121; Callimachi, supra note 121.

124. Matthew Sellers, State Farm Tells Lara That It “Doesn’t Make Sense” to Issue New Policies in Cal-
ifornia, INS. Bus. (Mar. 12, 2025), https://www.insurancebusinessmag.com/us/news/catas-
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On the other hand, Mercury and CSAA Insurance Group recently filed for
rate increases under the new California rules and indicated that they would re-
sume writing new policyholders, including in high-wildfire-risk areas, if granted
the rate increases.'*® Other insurers have said that they will wait to see if, under
the new rules, they are able to get substantial rate increases sufficient to cover
their projected losses, before deciding whether they will start writing new insur-
ance again.'*® Nevertheless, a recent New York Times investigation found that,
despite the regulatory changes allowing for rate increases, insurance nonrenew-
als increased substantially and that the conditional requirement to write more
insurance in high-risk areas has so many loopholes that little if any additional
insurance will be written in those areas.'*’

D. Deregulatory Failures: Evidence from Florida and Other States

While California has modified but maintained its strong regulation of insur-
ance rates and insurers generally, Florida has taken a very different approach to
address the impact of climate change on insurance pricing and availability. Flor-
ida historically has not regulated rates and has taken a number of other recent
actions to deregulate the insurance market and reduce insurance-company costs.
In addition to Florida, there are thirty-three other states, one territory, and the
District of Columbia that do not regulate rates.'*® But their experience shows

Reforms Leaving Homeowners Uninsured, CBS 8 (Nov. 13, 2025, 6:24 PM PST),
https://www.cbs8.com/article/news/local/wildfire/california-insurance-reforms-home-
owners-uninsured/509-e9d61e61-93ac-49ee-b435-f75798084f2d  [https://perma.cc/95SK-
8AEC].

125. Megan Fan Munce, Another Major California Insurer Seeks to Hike Rates, S.F. CHRON. (Aug. 28,
2025), https://www.sfchronicle.com/california/article/home-insurance-csaa-rates-21018805
.php [https://perma.cc/sBEE-BS6]]; see also Mercury Seeks 6.9% Rate Increase Based on New
Cat Modeling Regulation, INS. J. (Sep. 8, 2025), https://www.insurancejournal.com/maga-
zines/mag-features/2025/09/08/838005.htm [https://perma.cc/W3PD-QJMs] (“Mercury
Insurance submitted a filing based on California’s new regulation enabling catastrophe mod-
eling to be included as a factor in ratemaking.”).

126. Laurence Darmiento, Allstate Receives Approval for 34% Increase in Homeowners Insurance Rates,
L.A. TIMES (Aug. 29, 2025), https://www.latimes.com/business/story/2024-08-29/allstate-
34-1-percent-rate-increase-homeowners-insurance [https://perma.cc/D2SU-T38R].

127. Jo Becker, Jeremy Singer-Vine, Katie Benner, Laurel Rosenhall & Mira Rojanasakul, California
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[https://perma.cc/3AXD-H627].

128. See supra text accompanying note 96. The following states and territories do not regulate
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that in the long term, we are not going to deregulate our way out of the climate-
change-driven insurance crisis.

Even in states where rates are unregulated and insurers are free to set rates
as high as they want, losses driven by climate change are causing insurers to in-
crease nonrenewals, stop writing new insurance, and depart markets entirely.
For example, due to the increased incidence of severe convective storms, at least
four insurers in Iowa stopped writing all insurance in the state in 2023.'*

In 2023, insurers lost money on homeowners’ coverage in eighteen states,
more than a third of the country, according to a New York Times analysis.'*
That’s up from twelve states in 2019, and eight states in 2013."*' Most of those
eighteen states are in the interior of the country, hit by tornadoes, derechos, '**
severe storms and hail in the Midwest and Southeast, *® and wildfires in much
of the West."** And most of those states do not regulate rates."** In response,
insurers have not only raised premiums, but have also narrowed coverage,
dropped customers, and withdrawn altogether. As these states show, price in-
creases and deregulation are insufficient to prevent insurers’ nonrenewals and
withdrawals.

Florida dispels any lingering notions that treating insurers’ every wish as the
government’s command will ameliorate the insurance crisis in the long run. As
climate change is increasing the intensity of hurricanes and other wind events in

Wyoming, District of Columbia, and Puerto Rico. See Fed. Ins. Off., supra note 93, at 48; Rate
Filing Methods for Property/Casualty Insurance, Workers’ Compensation, Title, NAT'L AssocC. INs.
COMM'RS (Summer 2025), https://content.naic.org/sites/default/files/model-law-chart-pa-
10-rate-filing-methods-for-property-casualty-insurance-workers-comp-title. pdf
[https://perma.cc/ W3AT-NK;58].
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https://www.thegazette.com/state-government/climate-disasters-have-made-iowa-a-los-
ing-proposition-for-some-insurance-companies-heres-how-iowan [https://perma.cc/VYZ6
-HLJJ].

130. Christopher Flavelle & Mira Rojanasakul, The Home Insurance Crunch: See What’s Happening
in  Your State, N.Y. TIMES (May 13, 2024), https://www.nytimes.com/interac-
tive/2024 /05 /13 /climate/home-insurance-profit-us-states-weather.html [https://perma.cc/
C2LR-9BRG].
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132. Derechos are large-scale, long-lived, and rapidly moving windstorms. See Derecho, NAT'L
WEATHER SERV., https://www.weather.gov/Imk/derecho [https://perma.cc/sXJY-XH6Z].
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135. See supra note 128.
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Florida over time,'*® the Sunshine State has enacted everything insurers re-

quested of California, and much more.

In Florida, home-insurance rates are deregulated and are four times the na-
tional average —and climbing.'*” Florida has allowed catastrophe models to be
used to set rates for decades and has developed its own state-run catastrophe
model, too.'*® Similarly, Florida has permitted insurers to include reinsurance
costs in rates for some time.'* Florida created two taxpayer-funded reinsurance
programs to offer lower-cost reinsurance to private insurers and the Florida Cit-
izens Property Insurance Corporation (Florida Citizens), the state’s residual-
market insurer of last resort.'* Still more, Florida decades ago became one of
the first states, if not the first state, to eliminate private insurance companies’
responsibility to cover its residual market’s reserve shortfalls and shift that bur-
den to all home and small-business insurance policyholders in Florida.*! Florida
eliminated all of the insurers’ exposure to assessments as opposed to keeping
them on the hook for $500 million, as is the case now in California.'**> When
Florida Citizens runs out of money to pay claims—and it has—a surcharge is
placed on all Florida policyholders, on top of the premium they are paying, in
the amount necessary to enable Florida Citizens to pay claims.'*’
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Florida’s deregulatory zeal goes further than California’s in other ways, too.
Florida recently enacted laws that make it substantially more difficult for ag-
grieved policyholders or third parties to bring lawsuits against insurance com-
panies.'** The end result for Florida policyholders has been an increase in claim
denials because insurers are emboldened by the diminished threat of lawsuits. '*°
Florida’s nonrenewal rate has also climbed rapidly, nearly tripling between 2018
and 2023 from 0.79% t0 2.99%, the highest in the nation by over a full percentage
point.'*¢

To be fair, as of late, new Florida-based and regionally based insurers have
entered Florida’s market, and existing insurers in the market are writing more
insurance in Florida again.'” Likewise, the number of Florida Citizens policy-
holders has declined, although it is still substantially higher than California’s
FAIR Plan.'*® But these new companies tend to be poorly capitalized, often
startup insurers that are extremely vulnerable to market shocks. For example,
seven of twelve new insurers are not traditional property-insurance companies,
but “reciprocal exchanges” who are only required to maintain at least $250,000
in surplus funds, as opposed to the minimum reserves of $2.5 million required
of traditional insurers.'*’ Unsurprisingly, the number of insurers who failed the
state financial-fitness test more than doubled over the past year.'*°

Hurricane Wilma in 200s. See Jim Turner, Citizens Insurance Approves Early End to Hurricane
Wilma Assessment, Mia. HERALD (Sep. 24, 2019, 9:09 PM), https://www.miamiher-
ald.com/news/business/real-estate-news/article2231599.html [https://perma.cc/AJ6H-
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WasH. PosT (Sep. 5, 2025), https://www.washingtonpost.com/climate-environ-
ment/2025/09/05/florida-insurance-law-climate-change/  [https://perma.cc/CPP5-S4J9]
(“Also in 2024 —a year in which three major storms hit the region —insurance companies de-
nied more claims in Florida than they had in previous years and closed out 47 percent of dam-
age claims without payment, the highest share in nearly 10 years, the data shows.”).

146. STAFF OF S. COMM. ON THE BUDGET, 118TH CONG., supra note 61, at 17.

147. See Press Release, Tim Cerio, Chief Exec. Officer, Citizens Prop. Ins. Corp., Citizens’ CEO:
The Florida Insurance Market Is Strong (June 25, 2025), https://www.citizensfla.com/docu-
ments/20702/35182267/20250625+Citizens+ CEO+The+Florida+Insurance+Mar-
ket+Is+Strong.pdf [https://perma.cc/QRN8-FQQS].
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Healthy Are They?, PALM BEACH POST (June 11, 2025, 11:19 AM ET), https://www.palm-
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Florida’s historical approach to rating insurers’ financial condition is instruc-
tive of the long-term effects of relying on financially weak insurers. Since the
1990s, Florida has allowed insurers to use a less rigorous rating agency called
Demotech to rate their financial conditions.'>" While that has allowed more in-
surers to enter the Florida market, those insurance companies are less able to
withstand major climate-driven losses.'s* All seven of the Florida insurance-
company insolvencies in 2021-2022 were insurers rated by Demotech.'*® Indeed,
nineteen percent of Demotech-rated insurers entered insolvency proceedings be-
tween 2009 and 2022, !5

The upshot is that Florida is just one major hurricane away from another
wave of insurance-company insolvencies, insurers pulling out of the state again,
and a further rise in Florida Citizens policyholders.'s® In the wake of the last
major hurricane, at least nine insurance companies became insolvent and unable
to pay claims.'*® National insurance companies are not writing insurance in Flor-
ida, even with prices four times the national average and all of the deregulatory
steps taken above: the risk of substantial losses even at the highest prices is too
great.'®”

Florida’s experience demonstrates that price increases and deregulation are
not long-term solutions to the climate-driven insurance crisis. The higher rates
that will result from recent regulatory changes in California, then, may help in
the short or medium term to get insurers to write more insurance in California
(although, as discussed above, even that remains an open question). But rate

151, Parinitha Sastry, Ishita Sen & Ana-Maria Tenekedjieva, When Insurers Exit: Climate Losses,
Fragile Insurers, and Mortgage Markets 3, 6 (Harvard Bus. Sch. Working Paper No. 24-051,
2024), https://ssrn.com/abstract=4674279 [https://perma.cc/FsM9g-QYDS].

152. Jean Eaglesham, Susan Pulliam & Caitlin Ostroff, A Tiny Company Is Vouching for Risky Insur-
ers in Hurricane Country, WALL ST. J. (July 27, 2025, 9:00 PM ET), https://www.wsj.com/fi-
nance/small-insurance-company-hurricanes-a41766dg [https://perma.cc/VAU2-RBPG]
(finding that DemoTech-rated insurers were “30 times as likely to become insolvent as those
graded by its main rivals” and that most of the insurers that had recently collapsed in Florida
and Louisiana were rated only by DemoTech, which gave them an “A”).

153. See Leslie Kaufman, Florida’s Home Insurance Industry May Be Worse than Anyone Realizes,
CLAIMS J. (Apr. 24, 2024), https://www.claimsjournal.com/news/national/2024/04/24/
323210.htm [https://perma.cc/EJ2M-EGXQ].

154. Sastry, Sen & Tenekedjieva, supra note 151, at 60 tbl. 3.

155. Divine, supra note 144; Sastry, Sen & Tenekedjieva, supra note 151, at 4-5; Christopher Flavelle,
Helene Could Expose Deeper Flaws in Florida’s Insurance Market, N.Y. TIMES (Sep. 26, 2024),
https://www.nytimes.com/2024/09/26/climate/hurricane-helene-florida-insurance.html
[https://perma.cc/ WV7E-SXLg].

156. See Div. of Rehab. & Liquidation, 2023-2024 Annual Report, FLA. DEP'T OF FIN. SERVS. 9,
https://www.myfloridacfo.com/docs-sf/rehabilitation-and-liquidation-libraries/rehab-
static/rl-annual-report.pdf [https://perma.cc/P3VK-USVE].

157. Geggis, supra note 149.
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increases and deregulation will eventually be overwhelmed by the rise in risk and
increased losses driven by climate change. So, what can and should be done to
help keep insurance available in the long run?

. WHAT CAN STATES DO TO KEEP INSURANCE AVAILABLE?

There is no “magic wand” that we can wave or regulatory “dial” that we can
turn to keep private insurance available in the long run in the face of increasing
global temperatures. To slow or stabilize the increased losses experienced by in-
surers, we need to address climate change itself, which requires a major transi-
tion away from burning fossil fuels and from other greenhouse-gas-emitting
sectors of the economy.'*® In the meantime, however, states can take a number
of steps to help keep insurance available. States should require insurers to end
their financial support for the fossil-fuel industry, encourage insurers and resid-
ual markets to recover losses from major oil and gas companies through subro-
gation claims, and require that insurers account for property-, community-, and
landscape-scale adaptation and resilience measures. States and local govern-
ments should improve building codes to require more resilient homes and busi-
nesses and limit development in high-risk areas. In particular, they should re-
quire developers of new housing subdivisions in these areas to post a bond with
the residual market to cover losses in the event of a disaster. Finally, states should
bolster the financial stability of residual markets by authorizing the issuance of
bonds, including catastrophe bonds. This Part will discuss and defend each of
these recommended steps in turn.

A. States Should Require Insurers to Transition from Insuring and Investing in
the Fossil-Fuel Industry

As many scientists have noted, we need more, not less, investment in clean
energy and more regulation to move us away from fossil fuels for energy pro-
duction, transportation, and home and commercial heating.'*® To start, insurers
must stop propping up the industries that fuel their demise. Because insurers

158. Shaye Wolf et al., Scientists’ Warning on Fossil Fuels, 5 OXFORD OPEN CLIMATE CHANGE 1, 3-§
(2025).

159. See, e.g., Phasing Down or Phasing up? Top Fossil Fuel Producers Plan Even More Extraction De-
spite Climate Promises, STOCKHOLM ENV'T INST. 14 (2023), https://productiongap.org/wp-
content/uploads/2023/11/PGR2023_web_rev.pdf [https://perma.cc/KES8E-KMBJ]; No More
Hot Air Please, Emissions Gap Report 2024, UNITED NATIONS ENV'T PROGRAMME (2024),
https://www.undp.org/sites/g/files/zskgke326 /files /2025-01/egr2024.pdf
[https://perma.cc/9gCMU-8P7B].
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have thus far refused the call, states should require them to transition from in-
suring and investing in the fossil-fuel industry.

There is an important role for insurers to play in supporting the transition
to a net-zero economy. Currently, insurers in the United States are investing over
$500 billion in the fossil-fuel industry,'®® whose emissions are creating an exis-
tential challenge for the home and business property-insurance market. Glob-
ally, twenty-eight major property and casualty insurers collect $11.3 billion an-
nually in premiums from insuring the fossil-fuel industry.'! Insurers should
end their support, through investments and insurance, for the very industry that
poses a critical threat to their ability to write insurance.'®> Such a move would
be far from symbolic. A recent study found that insurers restricting coverage for
coal enterprises contributed to a reduction in coal production and burning, with
essentially no financial impact on insurers.'® Nevertheless, insurers have re-
jected calls to end their insurance of and investment in the fossil-fuel industry. '

It is time for the states to act. As a legal matter, states have broad authority
to regulate the underwriting and investing activities of insurers, a power which
has been conferred by Congress and repeatedly reaffirmed by the Supreme
Court.'®® States have previously enacted laws that limit which investments meet

160. Changing Climate for the Insurance Sector: Research and Insights, CERES 4 (Aug. 22, 2023),
https://www.ceres.org/resources/reports/changing-climate-insurance-industry
[https://perma.cc/EX]J8-XZN]J].

161. Risalat Khan, Within Our Power: Cut Emissions Today to Insure Tomorrow, INSURE OUR FUTURE
28 (Dec. 10, 2024), https://global.insure-our-future.com/wp-content/uploads/sites/
2/2024 /12 /ToF-Scorecard-2024.pdf [https://perma.cc/ W44B-LAS3].

162. Closing the Gap: The Emerging Global Agenda of Transition Plans and the Need for Insurance-
Specific  Guidance, ~ UNITED ~ NATIONS ~ ENV'T =~ PROGRAMME  (Nov.  2024),
https://www.unepfi.org/wordpress/wp-content/uploads/2024/11/Inaugural-FIT-report-
Closing-the-gap-final.pdf [https://perma.cc/UVE6-77DD].

163. Olimpia Carradori, Felix von Meyerinck & Zacharias Sautner, Insurers’ Carbon Underwriting
Policies 4-6 (Eur. Corp. Gov. Inst., Finance Working Paper No. 1071, 2025),
https://ssrn.com/abstract=5285182 [https://perma.cc/6K7E-FCQU].

164. While more than half of the insurers in a recent survey had reduced their investments in fossil
fuels, fossil-fuel companies represented 4.4% of insurers’ overall investments in 2023, com-
pared to 3.8% in 2014. Shane Shifflett & Jean Eaglesham, The Two Big Insurers Still Betting on
Fossil Fuels, WALL ST. J. (Sep. 25, 2024, §:30 AM ET), https://www.wsj.com/us-news/cli-
mate-environment/the-two-big-insurers-still-betting-on-fossil-fuels-fazibbis
[https://perma.cc/7ZSW-J4KZ]. The increase in overall investment exposure to fossil fuels —
from $57 billion in 2014 to $84.6 billion in 2023 —was driven primarily by State Farm and
Berkshire Hathaway, two of the largest insurers. Id.

165. In 1945, Congress enacted the McCarran-Ferguson Act, which provides that “[t]he business
of insurance . . . shall be subject to the laws of the several States” and supplies the interpretive
principle that “silence on the part of the Congress shall not be construed to impose any barrier
to the regulation or taxation of such business by the several States.” 15 U.S.C. §§ 1012(a), 1011
(2024). Shortly thereafter, the Court rejected a Commerce Clause challenge to a South
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insurer capital-adequacy requirements and prohibit certain categories of invest-
ments.'°® States have also prohibited certain kinds of insurance coverage.'®”

States should exercise this legal authority to require insurers to transition,
over a reasonable period of time, away from investing in fossil fuels and writing
insurance for the fossil-fuel industry.

While fossil-fuel investments often provide positive returns for investors, in-
surers can find other investments that also provide positive returns.'*® Moreover,
fossil-fuel investments do not always provide positive returns. Consider the
bankruptcy of at least sixty-three U.S. coal companies'® and the decline in the

Carolina statute that taxed out-of-state insurers operating within the state, emphasizing that
the intention of Congress in enacting the McCarran-Ferguson Act “was broadly to give sup-
port to the existing and future state systems for regulating and taxing the business of insur-
ance.” Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 429 (1946). Since then, the Court has
read the McCarran-Ferguson Act broadly to uphold state authority not only to directly regu-
late insurers, but also to regulate the terms of insurance contracts. Metro. Life Ins. Co. v. Mas-
sachusetts, 471 U.S. 724, 741-44 (1985).

166. These state laws, such as Article Fourteen of New York’s Insurance Law (NYIL), impose de-
tailed diversification requirements on the investments of an insurer domiciled in the state.
N.Y. INs. LAW §§ 1401-1415 (McKinney 2025). For instance, New York generally prohibits a
life insurer from investing more than ten percent of its admitted assets in the securities of any
one institution. Id. § 1409(a). Under Delaware law, the aggregate value of a life insurer’s stock
investments (other than subsidiaries) may not exceed forty percent of the insurer’s assets.
DEL. CODE ANN. tit. 18, § 1305(3) (2025). NYIL also prohibits insurers’ investments in Iran
from being treated as admitted assets. N.Y. INS. LAW § 1415 (McKinney 2025). Examples of
prohibited investments for New-York-domiciled property-casualty insurers include, among
others, shares of the insurer’s parent company and securities issued by a corporation that is
majority-owned by the insurer’s officers or directors. Id. § 1407. There are also National As-
sociation of Insurance Commissioners model laws on permitted investments. See INVEST-
MENTS OF INSURERS MODEL ACT, NAT'L Ass’N OF INs. COMMRS (2017), https://con-
tent.naic.org/sites/default/files/model-law-280.pdf [https://perma.cc/MRNs5-HVEQ].

167. Twenty-six states have laws that prohibit insurance plans from offering coverage of abortion
as part of a comprehensive health care plan sold in the insurance marketplaces set up by the
Affordable Care Act, and eleven of those states go even further and prevent all private insurers
in the state —whether in the Marketplace or elsewhere — from offering coverage of abortion as
part of a comprehensive health care plan. See State Laws Regulating Insurance Coverage of Abor-
tion Have Serious Consequences for Women’s Equality, Health, and Economic Stability, NAT'L
WOMEN’s L. CTR. (Dec. 1, 2017), https://nwlc.org/resource/state-bans-insurance-coverage-
abortion-endanger-womens-health-and-take-health-benefits-away-women
[https://perma.cc/3795-BBWD]. Twelve States have also enacted laws prohibiting all or most
short-term health insurance plans including California, Massachusetts, New Jersey, and New
York. Wiley Long, Short Term Health Insurance: Complete Guide 2025, HSA FOR AM. (Sep. 5,
2025), https://hsaforamerica.com/blog/short-term-limited-duration-insurance
[https://perma.cc/XW7U-74LK].

168. Cf. Carradori, von Meyerinck & Sautner, supra note 163, at 33 (finding no statistically signifi-
cant declines in returns for insurers who reduced their underwriting of coal enterprises).

169. See Scott Pham, Ken Ward Jr. & Joel Jacobs, How We Measured the Environmental Cost of Bank-
rupt Mines, PROPUBLICA (Apr. 26, 2023, 5:05 AM EDT), https://www.propublica.org
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Dow Jones Coal Index over time.'”® The International Energy Agency projects
that global demand for fossil fuels will peak in 2030 and then begin to decline.'”*
Wind and solar energy are now a lot cheaper than fossil fuels and are growing
substantially as a source of energy globally.'”

Premiums from selling insurance to fossil-fuel companies do provide reve-
nue to some insurers, but the rise of litigation against fossil-fuel companies and
the potential that courts will hold them liable for climate-related damage ought
to give insurers pause.'”® The premiums collected annually from fossil-fuel en-
terprises, while not insignificant, are not so large as to be necessary for the finan-
cial viability of insurers.'” If an oil and gas company can’t get insurance, it will
have to self-insure. This means that it will have to bear the cost of the risks that
insurance would typically cover, such as property damage or liability for third-
party injuries. Thus, a successful lawsuit for major damages or losses contributed
to by the oil and gas company could reduce its profits or even degrade its finan-
cial condition, which could reduce fossil-fuel production and emissions.

It is unlikely that these firms will be able to pass some or all of these costs
onto businesses and consumers either indirectly (for example, increased price of
plastic containers for businesses that sell goods in plastic containers) or directly
(for example, gas price increase). The global price of oil, which largely reflects
OPEC production quotas, is the number one factor in the price of gas at the
pump, not the costs faced by any one oil and gas company.'”® There is also the
question of timing, as companies may not immediately pass on a large loss to

/article/how-we-measured-environmental-cost-bankrupt-mines  [https://perma.cc/ZLsU-
9QsE].

170. For an interactive tool displaying the historic decline in the index, see Dow Jones U.S. Coal
Total Stock Market Index, GOOGLE FIN., https://www.google.com/finance/beta/quote/DWC-
COA:INDEXDJX [https://perma.cc/8767-6S58].

. World Energy Outlook: 2023, INT'L ENERGY AGENCY 26 (Oct. 2023), https://iea.blob.core.win-
dows.net/assets/86ede39e-4436-42d7-baza-edf61467¢070/WorldEnergyOutlook2023.pdf
[https://perma.cc/SY6G-MQGP]. The International Energy Agency reiterated this predic-
tion in its most recent report in 2024. World Energy Outlook: 2024, INT'L ENERGY AGENCY 24-
25 (Oct. 2024), https://iea.blob.core.windows.net/assets/140a0470-5b90-4922-a0€9-
838b3ac6918c/WorldEnergyOutlook2024.pdf [https://perma.cc/GZG3-Q3G9].

172.  See World Energy Outlook: 2024, supra note 171, at 45-47.

173. See Big Oil Accountability Lawsuits, CTR. FOR CLIMATE INTEGRITY, https://climateinteg-
rity.org/lawsuits [https://perma.cc/7578-XKHG].

174. See Khan, supra note 161, at 28 (“Analysis of 28 major property and casualty insurers with a
collective global market share of 35.3% shows that commercial fossil fuel premiums represent
under 2% of their total insurance premiums in 2023 — essentially pocket change. Moreover,
these insurers’ share of climate-attributable losses, estimated at $10.6 billion, nearly matched
the $11.3 billion of premiums they underwrote for fossil fuels.”).

175. See What Causes High Gas Prices?, USA FACTS (Sep. 1, 2023), https://usafacts.org/arti-
cles/what-causes-high-gas-prices [https://perma.cc/F65V-SXBC].
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consumers.'”® In fact, a recent paper indicates a direct relationship between the
magnitude of the pass-through effect and consumer awareness of increased
costs, which would presumably be low when the cause is inability to procure
liability insurance.'”” Moreover, the cost of insurance currently is a partial meas-
ure of the annual cost of risks faced by the fossil-fuel industry. The annual pre-
miums paid by the fossil-fuel industry are a fraction of its overall annual reve-
nues, so having to self-insure will help internalize the costs of its activities and
impact its bottom line while resulting in little if any additional pass through of
costs beyond that which is already occurring.'”®

One final counterargument that might be raised is that insurers might cease
operations in states requiring them to divest from and stop writing insurance for
the fossil-fuel industry, in favor of less regulated states where they can continue
to insure and invest in fossil-fuel companies. But insurers still earn profits in
more regulated states like California, which, by itself, accounts for over ten per-
cent of homeowners-insurance premiums and over thirteen percent of commer-
cial-insurance premiums nationwide.'”® As discussed above, insurers can make
investments other than in fossil fuels that provide positive returns. And requir-
ing insurers to transition from writing insurance for fossil fuels should not re-
duce home-insurance revenues because home insurance is written as a separate

176. For example, though not a direct comparison, the cost of tariffs imposed by the Trump Ad-
ministration has only been partially passed through to consumers. See Alberto Cavallo, Paola
Llamas & Franco M. Vazquez, Tracking the Short-Run Price Impact of U.S. Tariffs 13, 24 (Nov.
12, 2025) (unpublished manuscript), https://www.pricinglab.org/files/TrackingTar-
iffs_Cavallo_Llamas_Vazquez.pdf [https://perma.cc/3678-ERDP]; Jaison R. Abel, Richard
Deitz, Sebastian Heise, Ben Hyman & Nick Montalbano, Are Businesses Absorbing the Tariffs or
Passing Them on to Their Customers?, LIBERTY ST. ECON. (June 4, 2025), https://liber-
tystreeteconomics.newyorkfed.org/2025/06 /are-businesses-absorbing-the-tariffs-or-pass-
ing-them-on-to-their-customers [https://perma.cc/GR62-J3CM]; Lydia DePillis & Kailyn
Rhone, Companies Have Shielded Buyers from Tariffs. But Not for Long., N.Y. TIMES (Oct. 24,
2025), https://www.nytimes.com/2025/10/24/business/economy/companies-have-shielded
-buyers-from-tarifts-but-not-for-long.html [https://perma.cc/46GB-SJCB].

177. See Ryan M. Westphal, What You Don’t Know Can’t Pass Through: Consumer Beliefs and
Pass-Through Rates 1-2 (Mar. 12, 2024) (unpublished manuscript), https://scholar-
works.brandeis.edu/view/pdfCoverPage?in-
stCode=01BRAND_INST&filePid=13509602730001921&download=true
[https://perma.cc/34XD-SKRG].

178. The total amount in premiums paid by the fossil-fuel industry is around $22 billion, which
pales in comparison to the many trillions of dollars the industry makes in annual revenue. See
Khan, supra note 161, at 24; World Energy Investment 2023, INT'L ENERGY AGENCY 13 (May
2023), https://iea.blob.core.windows.net/assets/8834d3af-af60-4dfo-9643-72e2684f7221/
WorldEnergyInvestment2023.pdf [https://perma.cc/MMJ8-3ADK].

179. See Report on Profitability by Line by State in 2023, supra note 91, at 9, 24.
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line from the general commercial insurance that covers fossil-fuel enterprises. '*
Insurers therefore retain ample incentive to continue operating in states that in-
stitute this proposal.

Right now, insurance companies can maximize their profits by providing fi-
nancial support to the fossil-fuel industry while denying insurance coverage to
homes and businesses and passing on costs to consumers through higher rates.
Increasingly, insurers can even pass along to policyholders the costs of FAIR
Plan/residual-market losses that exceed reserves—that is, costs brought about
by the very fossil-fuel industry that insurance companies invest in and insure. It
is only fair that the state step in to prevent its residents and businesses from
(literally) paying the price for the decisions of insurance companies to invest in
and write insurance for the fossil-fuel industry.

B. Sue Oil and Gas Majors

Another important policy solution to help keep insurance available is to hold
the major oil and gas companies accountable for their emissions’ contribution to
the increased frequency and severity of weather-related disasters. All affected
parties, including states and local governments, individuals, private businesses,
private insurance companies, and FAIR Plans/residual markets, should exercise
legal tools already at their disposal —and be given new ones — to force the oil and
gas industry to internalize the costs of its emissions.'®' In the short to medium
term, encouraging private insurers and FAIR Plans/residual markets to pursue
subrogation claims against fossil-fuel companies could help stabilize insurance
markets by reducing the need to increase rates, stop writing insurance, and sur-
charge policyholders.

States and local governments have begun to bring lawsuits against the oil
and gas majors to recover for public expenditures associated with responding to
and rebuilding public infrastructure after climate-driven natural catastrophes. '*2
States can and should make it easier for private individuals and businesses to
recover against oil and gas majors for their emissions’ contribution to climate-
driven physical injury or property losses. While public-nuisance doctrine allows
for claims against the oil and gas majors for their harm to the general public,
state laws do not explicitly address individual physical and property damages

180. See Commercial Insurance, INS. INFO INST., https://www.iii.org/publications/commercial-in-
surance/introduction [https://perma.cc/KU4X-L4FK]; Khan, supra note 161, at 24-29; Peter
Bosshard, Fifty Years of Climate Failure: 2023 Scorecard on Insurance, Fossil Fuels and the Climate
Emergency, INSURE OUR FUTURE 12 (Nov. 2023), https://global.insure-our-future.com/wp-
content/uploads/2023/11/IOF-2023-Scorecard.pdf [https://perma.cc/ WK76-GLJF].

181 See Big Oil Accountability Lawsuits, supra note 173.
182. Id.
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associated with oil-and-gas-company emissions.'®* In California, Senate Bill
222, introduced by Senator Scott Wiener in 2025, would create a new cause of
action for private individuals and businesses to bring lawsuits against oil and gas
majors who misled and deceived the public about the impact of their emissions
on climate change.'®* The bill would impose strict liability for property damage
caused by fossil-fuel emissions by way of temperature rise and resulting weather-
related events.'®> While the bill did not advance this session, it is an example of
how states can make it easier for private individuals and businesses to hold the
oil and gas majors accountable for their emissions. %

States should also enact legislation to encourage insurers to join govern-
ments, individuals, and businesses in accountability efforts. Insurers already
have the potent tool of subrogation claims,'®” which they should bring against
the fossil-fuel companies to recover insurance payouts associated with climate-
driven, weather-related disasters. But on their own, insurers are unlikely to bring
these lawsuits, given their collective investment of over half a trillion dollars in
the fossil-fuel industry. '*® States can insist that increasing rates and not writing
insurance are not the only ways that insurers can address rising losses from

183. See RESTATEMENT (SECOND) OF TORTS § 821B(1) (A.L.I 1979) (defining a public nuisance as
“an unreasonable interference with a right common to the general public”). Private individu-
als can sue in public nuisance when they suffer a “special injury” that differs from the harm
suffered by the general public. See, e.g., id. § 821C(1); Frady v. Portland Gen. Elec. Co., 637
P.2d 1345, 1348 (Or. 1981). Nevertheless, “the vast majority of public nuisance actions are
brought by public authorities.” Thomas W. Merrill, Is Public Nuisance a Tort?, 4 J. TORT L. 1,
15 (2011); see also Hark v. Mountain Fork Lumber Co., 34 S.E.2d 348, 354 (W. Va. 1945) (“Or-
dinarily, a suit to abate a public nuisance cannot be maintained by an individual in his private
capacity, as it is the duty of the proper public officials to vindicate the rights of the public.”).

184. S.B. 222, 2025-2026 Leg., Reg. Sess. (Cal. 2025); Christian Leonard, California Bill Would Let
Insurers, Policyholders Sue Big Oil for Climate Disasters, S.F. CHRON. (Jan. 27, 2025),
https://www.sfchronicle.com/california/article/wiener-bill-insurance-oil-20055692.php
[https://perma.cc/C8JE-Vg7X].

185. S.B. 222, 2025-2026 Leg., Reg. Sess. (Cal. 2025) (allowing private individuals to hold defend-
ants jointly, severally, and strictly liable for damages of $10,000 or more resulting from
weather-related events attributed to climate change).

186. Leonard, supra note 184.
187. See supra notes 30-32 and accompanying text.

188. See supra note 160 and accompanying text. Subrogation would not be available when the in-
surer is insuring a fossil-fuel company where there is a statutory or common-law prohibition
against an insurer bringing a subrogation claim against an insured entity. See The Anti-Sub-
rogation Rule in All so States, MATTHIESEN, WICKERT & LEHRER, S.C. (Jan. 12, 2022),
https://www.mwl-law.com/wp-content/uploads/2018/02/anti-subrogation-rule-in-all-50-
states-chart.pdf [https://perma.cc/64F6-VJP6]. However, the insurers of fossil-fuel compa-
nies are mostly large commercial insurers and not the home and small-business property in-
surers who are suffering major climate-driven losses and who could bring subrogation claims
against major fossil-fuel companies. See supra note 180 and accompanying text.

214



THE UNINSURABLE FUTURE

climate change. In Hawaii, legislation was introduced by Senator Chris Lee to
require that the Insurance Commissioner’s approval to increase the catastrophe
load — the portion of the rate covering catastrophes — be conditioned on insurers
agreeing to bring subrogation claims against oil and gas majors to recover losses
from climate-driven natural catastrophes.'® Likewise, California’s Senate Bill
222 would encourage insurers to bring subrogation claims against oil and gas
companies by reducing their assessment in the event of a FAIR Plan reserve
shortfall if they bring subrogation claims.'*°

States can also adopt statutes requiring residual markets or FAIR Plans to
consider and bring subrogation claims against oil and gas majors to recover
losses from climate-driven natural disasters.'' This will reduce the pressure to
increase rates or the need to assess insurers or surcharge policyholders in the
event the FAIR Plan/residual market runs out of money. Existing state laws place
duties on receivers appointed to oversee the liquidation of insolvent insurance
companies to bring claims against third parties to recover assets or monies owed
in order to enhance the ability to pay outstanding insurance claims and satisfy
other legal obligations.'** Similarly, states can enact laws placing a duty on re-
sidual markets or FAIR Plans to bring subrogation claims against oil and gas
majors for climate-driven losses, to help pay for claims and reduce the likelihood
and amount of assessments, surcharges, and rate increases. After all, FAIR
Plans/residual markets and receivership of insolvent insurers both reflect failures
of the private insurance market that force state policymakers to intervene.'?

Successful subrogation claims will result in oil and gas companies paying out
some amount of damages to insurers and residual markets to cover part of their
losses. Paying these claims could increase the cost of doing business for oil and
gas companies and reduce their profits, especially if the cost is not passed wholly
onto consumers. As discussed above, consumers will likely see minimal price

189. S.B. 1166, 33d Leg., Reg. Sess. (Haw. 2025).
190. S.B. 222, 2025-2026 Leg., Reg. Sess. (Cal. 2025).

191. Like any other insurance company, a FAIR plan can sue to recover money paid to cover losses
caused by the conduct of a third party. See supra notes 30-32 and accompanying text; supra
note 9o and accompanying text; see, e.g., Complaint at 1-4, California FAIR Plan Assoc. v. Pac.
Gas & Elec. Co., No. CGC-17-563185 (Cal. Super. Ct. Dec. 18, 2017).

192. See INSURER RECEIVERSHIP MODEL ACT § 504(A)(3), (9), (10), NAT'L Assoc. INs. COMM’RS
(2007), https://content.naic.org/sites/default/files/model-law-555.pdf [https://perma.cc/
3TL7-GsAD]. Many states have adopted either the current version or a prior version of the
model law. See Insurer Receivership Model Act State Pages, NAT’L Assoc. INS. COMM'RS (2021),
https://content.naic.org/sites/default/files/model-law-state-page- 555.pdf
[https://perma.cc/R8UX-6LN9]; see, e.g., CONN. GEN. STAT. § 38a-923(a)(12)-(13) (2024);
Mo. REV. STAT. § 375.1182(1) (12)-(13) (2024).

193. Residual markets and insurance-company insolvencies represent ex ante and ex post market
failures, respectively.
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increases because, among other reasons, the global price of oil, driven by supply
and demand, is the primary factor influencing the price of gas at the pump and
is likely a larger determinant of the price than the addition of a marginal cost
associated with subrogation-claim payouts.'** And even if there is an increase in
the price of oil and gas products, that cost is outweighed by the loss reduction
for insurers and residual markets, which in turn will prevent or slow down rate
increases that also land on the backs of consumers and businesses.

C. Enact State Laws to Require Insurers to Account for the Risk-Reduction
Benefits of Mitigation in Their Pricing and Underwriting

There is substantial empirical and scientific evidence and a broad-based con-
sensus that adaptation and resilience measures taken at the property, commu-
nity, and landscape scale can reduce the risk and magnitude of loss from climate-
driven perils.'®® States should pass legislation requiring insurers to account for
the risk reductions in both their pricing and underwriting models, given that
insurers have largely refused to incorporate this information into their models
voluntarily. Accounting for risk-reduction measures in pricing and underwriting
models will incentivize their adoption, which will, in turn, reduce risk of loss,
helping stabilize prices and allow for the renewal and writing of more insurance.

The Insurance Institute for Business and Home Safety (IBHS), the empiri-
cal-research arm of the property and casualty insurers, has developed a list of
home-hardening measures that reduce the risk of loss of homes due to wild-
fire.'® These include using less combustible roofing and siding materials; pro-
tecting vents in the eaves of a home with screens to reduce ember intrusion; us-
ing heat-resistant glass for windows and doors so that the heat of the fire does
not shatter the glass or door allowing embers to flow into the building; elimi-
nating any wooded structures attached to the home such as decks, sheds, or
fences that can be a conduit for the fire; and more.'®” Having “defensible space”

194. See supra notes 175-177 and accompanying text.

195. See Jeftrey Czajkowski et al., Application of Wildfire Mitigation to Insured Property Exposure,
CTR. FOR INs. POL’Y & RscH. (Nov. 15, 2020), https://content.naic.org/sites/de-
fault/files/cipr_report wildfire_mitigation.pdf [https://perma.cc/6ZFW-3WMC]; see also
Dave Jones et al., Wildfire Resilience Insurance: Quantifying the Risk Reduction of Ecological For-
estry with Insurance, NATURE CONSERVANCY 3-4 (Oct. 19, 2020), https://www.nature.org/con-
tent/dam/tnc/nature/en/documents/FINALwildfireresilienceinsurance6.27.21.pdf
[https://perma.cc/X4T3-YDF]] (finding that implementation of landscape-scale ecological
forestry practices in a fire-prone area of Northern California could reduce home-insurance
premiums by over forty percent).

196. Wildfire Ready: The Science, the Steps, the Safety, INS. INST. FOR BuUs. & HOME SAFETY,
https://ibhs.org/wildfireready [https://perma.cc/Cs52-2R8M].

197. Id.
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around the home, which includes clearing the first five feet of vegetation, limit-
ing vegetation within one hundred feet from the home, and eliminating over-
hanging tree canopy, also reduces the risk of loss due to wildfire.'”® Community-
level adaptation includes keeping a distance between newly constructed homes
to reduce house-to-house spread, creating fire breaks around the community,
and reducing brush and vegetation in the community.'*® Landscape-scale miti-
gation of wildfire risk includes using prescribed fire and thinning of forests and
chaparral lands to reduce the fuel load and, in the forest context, eliminating
“ladder fuels” like small trees and bushes, which become conduits for fire to
move into the tree canopy.>*

With regard to hurricanes, other wind events, and severe convective storms,
the IBHS has relied on empirical testing to develop a “fortified home” standard
for roofing and other elements of the home, which reduces the risk of wind, hail,
and heavy rain damage and loss.*!

While these measures at the property, community, and landscape scale do
not guarantee that individual homes will not be damaged or destroyed by a wild-
fire, hurricane, or other climate-driven peril, they significantly reduce the risk of
loss. Increased federal, state, local, and private expenditures and investments in
property-, community-, and landscape-scale mitigation are needed to help re-
duce the risk of loss and, correspondingly, make it possible for insurers to keep
writing insurance for areas hit by climate-change-driven catastrophes. Insurers
need to do their part by taking these risk-reduction measures into account.

Both the public and private sectors are already investing substantially in
landscape-scale mitigation for severe wildfires, for example. At the federal level,
the bipartisan infrastructure bill enacted in the first year of the Biden Admin-
istration contained $5.1 billion for forest management and other fuel-reduction
measures on federal lands across the United States.?** California has appropri-
ated $4 billion for landscape-scale forest-fuel reduction through prescribed fire

198. Defensible Space, CAL. DEP'T FORESTRY & FIRE, https://www.fire.ca.gov/dspace
[https://perma.cc/76EM-SB9S].

199. Suburban Wildfire Adaptation Roadmaps: A Path to Coexisting with Wildfires, INS. INST. FOR BUS.
& HOME SareTy (Nov. 2021), https://ibhs.org/wildfire/suburban-wildfire-adaptation-
roadmaps [https://perma.cc/QB4R-U64T].

200. See Jones et al., supra note 195, at 18.

201. About— Fortified Home Program, INS. INST. FOR Bus. & HOME SAFETY, https://forti-
fiedhome.org/about [https://perma.cc/KR3V-YXXV].

202. Press Release, Bureau Land Mgmt., Bipartisan Infrastructure Law to Fund Up to $9 Million
to Advance Wildfire Science (Nov. 10, 2022), https://www.blm.gov/press-release/bipartisan-

infrastructure-law-fund-9-million-advance-wildfire-science [https://perma.cc/Y]3X-
2WZD].
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and thinning in the last few years.?*® In 2024, California voters passed Proposi-
tion 4, which authorizes the sale of Climate Bonds that will raise an additional
$1.5 billion for landscape-scale forest management to reduce wildfire risk.>** On
the local level, cities and counties in California are taxing their residents and
spending money on community- and landscape-scale fuel reduction and forest-
treatment projects.>*> Mitigation efforts extend to the neighborhood level, where
private homeowners associations are collecting fees from their members to pay
for landscape-scale forest and chaparral management projects.>*®

State-sponsored risk-reduction efforts are not limited to California. To assist
homeowners in fortifying their homes against wind and hurricanes, a number
of states on the Gulf and Atlantic coasts have enacted limited grant programs
and other financial incentives to help homeowners with the cost of retrofitting
their home to meet the IBHS fortified-home standard.?*” In the Midwest, na-
ture-based solutions to reduce river flood risk are also being implemented.>%®

While more federal, state, local, and private investments are needed for prop-
erty-, community-, and landscape-scale mitigation, homeowners and busi-
nessowners who spend thousands of dollars on home hardening, HOA fees, and
local, state and federal taxes for mitigation measures are justifiably frustrated
when their insurer fails to account for these mitigation measures in deciding
whether to write or renew them insurance.?

203. Ezra David Romero, California Has Invested Billions in Forest Fire Efforts. Newsom Wants the US
to Follow, KQED (July 1, 2025), https://www.kqed.org/science/1997565/california-has-in-
vested-Dbillions-in-forest-fire-efforts-newsom-wants-the-us-to-follow
[https://perma.cc/222Z-JHB8].

204. Climate Bond Prop 4: 2024, CAL. NAT. RES. AGENCY, https://bondaccountability.re-
sources.ca.gov/Propositions/P4 [https://perma.cc/ WRE9-EQ]JE].

205. 2024 Truckee Fire Community Wildfire Prevention Fund Annual Report, TRUCKEE FIRE PROT.
DIST. 5 (2024), https://static1.squarespace.com/static/5a8daffbbe42d684f619597¢/t/67c9d3
7611852¢752f3361be /1741280128433 /2024+Wildfire+Prevention+Annual+Report+-+FINA-
Lupdate compressed.pdf [https://perma.cc/QHsY-UTB7].

206. 2024 Budget Report, TAHOE DONNER ASS'N 3-4 (2024), https://www.tahoedonner.com/wp-
content/uploads/2023/11/2024_BudgetReport_webSpreads.pdf [https://perma.cc/SHQ8-
8DXG].

207. Financial Incentives, INS. INST. FOR BUS. & HOME SAFETY, https://fortifiedhome.org/incen-
tives/ [https://perma.cc/94GB-WKCA].

208. See Nature’s Remedy: Improving Flood Resilience Through Community Insurance and Nature-Based
Mitigation, NATURE CONSERVANCY & MUNICH REINSURANCE AM. 6-8 (Nov. 1, 2021),
https://www.nature.org/content/dam/tnc/nature/en/documents/ImprovingFloodResili-
enceThroughInsuranceandNatureBasedMitigation_21NOVo1.pdf [https://perma.cc/22EG-
X7GZ].

209. Christopher Flavelle, Insurers Are Deserting Homeowners as Climate Shocks Worsen, N.Y. TIMES
(Dec. 18, 2024), https://www.nytimes.com/interactive/2024/12/18 /climate/insurance-non-
renewal-climate-crisis.html [https://perma.cc/H4CL-CHP3].
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Insurance models used for pricing and underwriting have the technical ca-
pacity to account for property-, community-, and landscape-scale mitigation in
setting a risk score for particular properties.?'° However, when deciding whether
to write or renew insurance, only two insurers out of hundreds in California ac-
count for mitigation in the risk-score models they use to decide whether to write
or renew insurance.>''

As insurers were not voluntarily accounting for risk-reduction measures in
pricing, some states, like California and Alabama, adopted requirements that in-
surers provide homeowners with a premium discount for home hardening
against wildfire (California) or wind (Alabama).?'*> But in these states, insurers
issue discounts to homeowners for home-hardening measures yet still refuse to
renew or write them insurance.?'® This means that you can be eligible for a
home-hardening discount, but the insurer will still not renew your policy or
write you insurance, which makes the discount for mitigation eftectively worth-
less. Thus, to properly incentivize risk-reduction measures, states will need to
require that insurers incorporate property-, community-, and landscape-scale
mitigation into their models when deciding to write or renew insurance.

Insurers may complain that there is not one database to which they can look
to obtain information as to whether homeowners or businesses have undertaken
mitigation measures. But insurance companies routinely ask current and pro-
spective customers for information about their homes and businesses to decide
whether to write insurance. Recall the list of questions you were asked the last
time you shopped for new property insurance. Customers are asked the age of
the home, what materials were used in construction, the age of the roof, the ma-
terials used for the roof, the number and type of rooms, whether there is a base-
ment, crawl space or the house is on a concrete slab, how the home is heated and

210. See Jones et al., supra note 195, at 5.

2n. CSAA offers renewals to policyholders who meet home-hardening standards. See Kenneth
Araullo, CSAA Proposes Rate Hike, Targets FAIR Plan Depopulation with New Discounts, INS.
Bus. MAG. (Aug. 29, 2025), https://www.insurancebusinessmag.com/us/news/prop-
erty/csaa-proposes-rate-hike-targets-fair-plan-depopulation-with-new-discounts-
547873.aspx [https://perma.cc/E88R-EEDRY]. Delos Insurance also takes risk mitigation into
account in its underwriting. See Allen Laman, Delos Insurance Solutions Tackles a Nonstandard
Peril: Wildfire, CARRIER MGMT. (Jan. 25, 2025), https://www.carriermanagement.com/fea-
tures/2025/01/30/271058.htm [https://perma.cc/F4V3-78JF].

212. CAL. CODE REGS. tit. 10, § 2644.9 (2025); ALA. CODE. § 27-31D-2 (2024). At least twelve other
states require insurers to provide premium discounts for home-hardening measures. See
Avery Ellfeldt, California Insurers Begin Giving Discounts for Fire-Proofed Homes, ENERGY &
ENV'T NEWS (Sep. 29, 2024, 6:33 AM EDT), https://www.eenews.net/articles/california-in-
surers-begin-giving-discounts-for-fire-proofed-homes [https://perma.cc/KXB6-PA6H].

213. See Michael Copley, Here’s How Climate Change Is Affecting Your Home Insurance, NAT'L PUB.
RADIO (June 11, 2025, 5:06 AM ET), https://www.npr.org/2025/06/10/nx-s1-5340360/insur-
ance-cost-homes-climate-change-disasters [https://perma.cc/ZX3L-MNLS].
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cooled, and more.*'* Insurers can simply ask the customer if they have under-
taken home hardening and, for wildfire risk, defensible space, just as they ask all
sorts of other questions to collect data to input into their models or underwriting
guidelines to decide whether to write insurance for the home.

Data on community- or landscape-level mitigation is also available. For ex-
ample, the State of California maintains a database of the locations of forest-
treatment projects to reduce the risk of wildfire,?'® which insurers can access to
obtain data to account for community- and landscape-scale mitigation in their
modeling.

The insurance industry clearly has the technical capacity to use this readily
available data to account for property-, community-, and landscape-scale miti-
gation in setting a risk score for particular properties. As discussed previously,
the insurance industry has established empirically based standards for home
hardening against wind, wildfire, hail, and heavy rain.?'® Thus, there is a list of
items that the insurance industry’s own research arm has developed, about
which the customer can be asked, to obtain data to account for property-level
mitigation in their models. Further, the availability of data and the ease of incor-
porating it into models dispels worries that requiring insurers to take into ac-
count property-, community-, and landscape-scale mitigation would result in
substantial additional costs.

Just this year, Colorado grew tired of waiting for insurers to account for risk-
reduction measures in their pricing and underwriting models, and took action.
With the support of Colorado Insurance Commissioner Mike Conway, the state
enacted H.B. 25-1182, which requires insurers to account for property-, commu-
nity-, and landscape-scale mitigation in the computer models they use to set
prices and to decide whether to write or renew insurance.*'” In my view, this is

214. See, e.g., Homeowners Insurance Questionnaire, MASON & CARTER, https://www.ma-
soncarter.com/md/download/Homeowners-Insurance-Questionnaire. pdf
[https://perma.cc/NG32-EFRD]; Homeowners Insurance Questionnaire, ASSUREDPARTNERS,
https://www.assuredpartners.com/-/media/Files/Corporate/Locations/Cranford/Home-
owner-Questionnaire-Fillable.pdf [https://perma.cc/V3RR-TLAT].

215, See Interagency Treatment Dashboard, CAL. WILDFIRE & FOREST RESILIENCE TASK FORCE (Dec.
13, 2024), https://interagencytrackingsystem.org [https://perma.cc/7ZCE-NXFW].

216. See supra notes 196-201 and accompanying text.

217. H.B. 25-1182, 2025 Gen. Assemb., Reg. Sess. (Colo. 2025); Michael Rummel, Bill Requiring
Property Insurers to Share More Information on Fire Risk Models Clears Colorado Senate, LAW
WEEK COLO. (Apr. 9, 2025), https://www.lawweekcolorado.com/article/bill-requiring-prop-
erty-insurers-to-share-more-information-on-fire-risk-models-clears-colorado-senate
[https://perma.cc/AS8KH-8C4B]; Elana Ashanti Jefferson, New Colorado Law Will Require In-
surers to Reward Wildfire Mitigation, PROP. CAS. 360. (May 15, 2025, 12:54PM),
https://www.propertycasualty360.com/2025/05/15/new-colorado-law-will-require-insur-
ers-to-reward-wildfire-mitigation [https://perma.cc/D4HH-GT3N].
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the most important property-insurance law to be enacted this year (if not in sev-
eral years) anywhere in the United States and should serve as a model for other
states to follow.

D. States and Local Governments Should Update Building and Zoning Codes

Just as states and local governments should incentivize the adoption of mit-
igation measures from the bottom up by requiring insurers to account for them
in their pricing models, they should leverage their authority over building and
zoning codes in a top-down manner to mandate safer building practices and de-
velopment patterns.

Strong building codes help reduce the risk and magnitude of loss. For exam-
ple, homes in Paradise, California, built after the latest major building-code up-
grade were substantially more likely to survive the firestorm than those built be-
fore.*'® Conversely, in North Carolina, the state legislature delayed updates to
the building codes, which resulted in more homes suftering more damage and
loss than if they were built under the updated codes.>"°

Zoning codes can also reduce the risk and magnitude of loss. Building houses
too close together, for example, can accelerate the spread of fire from home to
home.>** Local zoning codes should take into account the latest science with re-
gard to mitigating the risk of climate-driven perils in that particular geography.
State laws should limit the ability to approve more low-density homes in high-
risk areas.

There is no inevitable tradeoff here that will result in increased housing costs.
Even in high-risk areas, states and local governments should eliminate code pro-
visions that don’t improve resilience but add substantial costs to housing devel-
opment, like requiring parking or requiring two stairwells in multistory

218. Dale Kasler & Phillip Reese, Which Houses Survived Wildfire? Often, Those Built to Code,
PHYS.ORG (Apr. 11, 2019), https://phys.org/news/2019-04-houses-survived-wildfire-built-
code.html [https://perma.cc/GoFU-BFJP] (“All told, about 51 percent of the 350 single-fam-
ily homes built after 2008 in the path of the Camp Fire were undamaged, according to
McClatchy’s analysis of Cal Fire data and Butte County property records. By contrast, only 18
percent of the 12,100 homes built prior to 2008 escaped damage.”).

z19. David Hodges, North Carolina Lawmakers Erode Building Code for Years Before Helene Hit,
WBTV (Oct. 5, 2024), https://www.wbtv.com/2024/10/05/north-carolina-lawmakers-
erode-building-code-years-before-helene-hit [https://perma.cc/4TAX-RYJH].

220. Lauren Sommer, Some Los Angeles Homes Made It Through the Firestorm. Here’s How, NAT'L
Pus. RADIO (Jan. 17, 2025, 5:54 AM ET), https://www.npr.org/2025/01/17/nx-s1-
5261859/los-angeles-wildfires-houses-survived-defensible-space  [https://perma.cc/L85A-
NE3J].
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multiunit structures.**' At the same time, state laws should also require local
zoning codes to facilitate more housing in lower-risk areas, such as by allowing
higher-density housing structures (duplexes, triplexes, fourplexes, and mid-
and high-density multifamily structures). This would address both the short-
term and long-term causes of the insurance crisis. Land-use regulations account
for up to 10% of the cost of wildfire risk by limiting development and raising
rents in urban cores, which results in more development in urban peripheries
subject to higher wildfire risk.?** Similarly, in coastal regions, single-family zon-
ing can limit the ability to move to nearby areas with lower flood risks.*** Relax-
ing these regulations would therefore prevent further migration to higher-risk
areas and help people move out of harm’s way.*** It would also allow for more
people to live in more compact development patterns, which reduces vehicle
miles traveled and overall emissions associated with housing.?**

221. See Small Single-Stairway Apartment Buildings Have Strong Safety Record, PEW RsCH. CTR.
(Eeb. 27, 2025), https://www.pew.org/en/research-and-analysis/reports/2025/02/small-sin-
gle-stairway-apartment-buildings-have-strong-safety-record [https://perma.cc/4REE-
J2GJ]; C.J. Gabbe & Gregory Pierce, Hidden Costs and Deadweight Losses: Bundled Parking and
Residential Rents in the Metropolitan United States, 27 HOUS. POL’Y DEBATE 217, 224-25 (2017)
(“[G]Jarage parking is associated with higher rents of about $142 per month or a 17% premium
for urban residents.”); U.S. GOV'T ACCOUNTABILITY OFF., GAO-18-637, LOW-INCOME HOUS-
ING TAX CREDIT: IMPROVED DATA AND OVERSIGHT WOULD STRENGTHEN COST ASSESSMENT
AND FRAUD RISK MANAGEMENT 30-31 (2018), https://www.gao.gov/assets/gao-18-637.pdf
[https://perma.cc/6F6A-DBX]] (“[Plarking structures . . . were associated with a per-unit
cost increase of about $56,000 in California and Arizona (or about 27 percent of the median
per unit cost), where parking structure data were available.”).

222. See Augusto Ospital, Urban Policy and Spatial Exposure to Environmental Risk 1 (Apr. 24,
2023) (Job Market Paper, Univ. of Cal., L.A.), https://www.aospital.com/uploads/ospi-
tal_jmp.pdf [https://perma.cc/9KUP-Z38Z].

223. See Andrew Rumbach, Will Curran-Groome, Sara McTarnaghan, Annie Rosenow & Sara C.
Bronin, Zoned into Risk? Toward a Climate-Resilient Development Index, URB. INST. 15 (Feb.
2025), https://www.urban.org/sites/default/files/2025-02/Zoned_Into_Risk To-
ward_a_Climate-Resilient_Development_Index.pdf [https://perma.cc/MV8L-JSU2].

224. It is well-established that land-use restrictions impede mobility, which deepens income ine-
quality. See David Schleicher, Stuck! The Law and Economics of Residential Stagnation, 127 YALE
L.J. 78, 114-17 (2017).

225. Raghav Muralidharan et al., Why State Land Use Reform Should Be a Priority Climate Lever for
America, RMI (Feb. 16, 2024). https://rmi.org/why-state-land-use-reform-should-be-a-pri-
ority-climate-lever-for-america [https://perma.cc/EG7A-Z8GB] (“RMI analysis shows en-
acting state-level land use reform to encourage compact development can reduce annual US
pollution by 70 million tons of carbon dioxide equivalent in 2033. This projection, based on
2023 data, underscores the potential for significant impact within a decade. It would deliver
more climate impact than half the country adopting California’s ambitious commitment to
100% zero-emission passenger vehicle sales by 2035.”).
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E. States Should Curb Development in High-Risk Areas

Over time, states and local governments have approved more development
in areas at high risk of loss from river flooding, coastal flooding, wildfires, hur-
ricanes, and other climate-driven perils.**® The presence of more homes and
businesses in high-risk areas has contributed to insurance-company losses.>*’
Instead, states should limit and discourage development in high-risk areas. One
insurance-related example discussed further below would require developers of
new housing subdivisions in high-risk areas to post a bond with FAIR Plans/re-
sidual markets that will be used to cover losses in the event of a natural disaster.

The rising price and declining availability of insurance in higher-risk areas
sends a strong market signal that these are, in fact, areas of high risk.?*® But that
signal alone has not been enough to overcome homeowners’ demand for hous-
ing in these areas, which creates profits for real-estate developers and revenue
for local governments. Rather than addressing the underlying cause of the prob-
lem and reducing development in high-risk areas, states require their FAIR Plans
or residual markets to keep insurance available for new and existing homes built
in areas at high risk of loss.?** And in the case of flood risk, the federal govern-
ment created a flood-insurance product for homes and small businesses at risk

226. See Lauren Sommer, Rebecca Herscher & Ryan Kellman, 3 Cities Face a Climate Dilemma: To
Build or Not to Build Homes in Risky Places, NAT’L PUB. RADIO (Nov. 6, 2023, 5:00 AM EDT)),
https://www.npr.org/2023/11/06/1204923950 /arizona-california-new-jersey-climate-flood-
wildfire-drought-building-homes [https://perma.cc/3QLB-R8YK]; Georgina M. Sanchez et
al., The Safe Development Paradox of the United States Regulatory Floodplain, 19 PLOS ONE art.
no. 12, at 14 (Dec. 31, 2024) (finding that 24% of development within the United States occurs
within 250 meters of a 100-year floodplain).

227. Lily Katz & Taylor Marr, America Is Increasingly Building Homes in Disaster-Prone Areas, REDFIN
NEwS (Sep. 9, 2022), https://www.redfin.com/news/homes-built-disaster-prone-areas
[https://perma.cc/5S6Z-AT9S].

228. See Xuesong You, Carolyn Kousky & Ajita Atreya, Wildfire Insurance Availability as a Risk
Signal: Evidence from Home Loan Applications 2-4 (Oct. 27, 2024) (unpublished manu-
script), https://ssrn.com/abstract=5017469 [https://perma.cc/V3U2-5QE6]; Charles Nyce,
Randy E. Dumm, G. Stacy Sirmans & Greg Smersh, The Capitalization of Insurance Premiums
in House Prices, 82 J. RISK & INS. 891, 916 (2015).

229. FAIR Plans/residual markets encourage risky development by guaranteeing insurance cover-
age when developers and homeowners would otherwise have to bear the full cost of disasters.
See Fair Access to Insurance Requirements Plans, NAT'L Assoc. INs. COMM'RS (Dec. 13, 2024),
https://content.naic.org/insurance-topics/fair-access-to-insurance-requirements-plans
[https://perma.cc/DUZ6-6S28]. As a practical matter, a lack of insurance impairs develop-
ment because mortgages require insurance. See supra notes 62-73 and accompanying text.
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of flooding, which encouraged new development in areas at high risk of flood-
3 230

ing.

States and local governments should enact laws to reduce or limit new de-
velopment in higher-risk areas. States can map areas of high risk and limit de-
velopment in those areas accordingly. It bears emphasis that decades of exclu-
sionary land-use policy demonstrate that states and localities are adept at
limiting development when they want to.?*

Like with the last proposal, one objection here might be that limiting devel-
opment in high-risk areas will limit housing supply in the state. If the state has
a housing shortage, limiting supply through restrictions or limitations on devel-
opment in high-risk areas arguably would keep housing prices higher than they
should be otherwise, increase the number of rent-burdened households, and
contribute to homelessness.>*>

However, limiting or restricting development in high-risk areas does not en-
tail a reduction in overall housing supply. First, allowing greater density of struc-
tures on infill parcels can provide more supply without developing outward into
areas of high risk.>** Second, the state can and should require local governments
to allow higher-density structures throughout the state in areas that are not high
risk, to increase supply of housing as needed and to offset any loss associated
with restricting or limiting development in high-risk areas.?** Indeed, recent
studies demonstrate that housing demand can be met nationally with more com-
pact development at higher densities, which also provides substantial benefits in
terms of greenhouse-gas-emission reductions.?**®

230. See Brennan, supra note 51, at 110-11 (explaining how the National Flood Insurance Program
(NFIP) “subsidized development along the coast that would not otherwise have been feasible”
by eliminating the need to internalize the costs of development).

231. See David Schleicher, Exclusionary Zoning’s Confused Defenders, 2021 WIs. L. REV. 1315, 1317,
1324-26; William A. Fischel, The Rise of the Homevoters: How the Growth Machine Was Subverted
by OPEC and Earth Day, in EVIDENCE AND INNOVATION IN HOUSING LAW AND POLICY 13, 19-
23 (Lee Anne Fennell & Benjamin J. Keys eds., 2017).

232. See Jerusalem Demsas, The Obvious Answer to Homelessness: And Why Everyone’s Ignoring It,
ATLANTIC (Dec. 23, 2022, 2:52 PM ET), https://www.theatlantic.com/magazine/ar-
chive/2023/01/homelessness-affordable-housing-crisis-democrats-causes /672224
[https://perma.cc/R9PZ-T5N2].

233. See Ospital, supra note 222, at 4-5.

234. See John Infranca, The New State Zoning: Land Use Preemption amid a Housing Crisis, 60 B.C.
L. REv. 823, 828-29 (2019) (describing recent efforts by states to preempt local land-use re-
strictions and arguing that these reforms are necessary to address the effects that local land-
use policy has on statewide housing supply).

235. See Schleicher, supra note 231, at 1330-31; Infranca, supra note 234, at 832 n.42 (reviewing lit-
erature). It is not within the scope of this Essay to discuss the many ways in which states and
local governments could meet housing demand by pursuing more compact development in
lower-risk areas. For more information on the subject, see Shazia Manji, Truman Braslaw,
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One way that states could reduce development in high-risk areas would be
to require developers of new housing in high-risk areas to internalize the risks
and cost of having to rebuild that housing in the event of a climate-driven event.
Specifically, in high-risk areas, developers of new subdivisions should be re-
quired to post a bond with the FAIR Plan or residual market, instead of shifting
the risk and cost of rebuilding to private insurers, or more likely, to the FAIR
Plan or residual market. In the event of losses due to a wildfire, hurricane, or
other climate-driven event, the FAIR Plan would use the bond amount to cover
the losses. The bond amount should match the expected losses for the subdivi-
sion, determined according to the same models used by private insurers. Also,
the determination of expected FAIR Plan or residual-market insurance losses for
the subdivision should account for home hardening and other risk-reduction
measures in order to incentivize risk mitigation, as described above.>*°

By requiring the posting of a long-term bond, the developer would be held
responsible for a cost that it otherwise externalizes to the FAIR Plan or residual
market, and thus ultimately to all insurers and policyholders.**” Developers may
pass the cost of the bond along to prospective homeowners, but in the case of
developments in high-risk areas, increased costs and reduced demand are a vir-
tue rather than a vice. In some cases, having to take the risk of wildfire into ac-
count will mean that the development will not be economically viable, which
would be a successful policy outcome.

The bond requirement should survive legal challenges arguing that it vio-
lates the Takings Clause of the U.S. Constitution.**® Under the Takings Clause,
conditions on development like the bond requirement are subject to an “essential
nexus” and “rough proportionality” analysis. As the U.S. Supreme Court, in
Sheetz v. County of El Dorado, explained last year, the first prong requires an “es-
sential nexus” between the permit conditions and the land-use interest, which
“ensures that the government is acting to further its stated purpose, not leverag-
ing its permitting monopoly to exact private property without paying for it.”**
The second prong demands a “rough proportionality” between the impact on

Chae Kim, Elizabeth Kneebone, Carolina Reid & Yonah Freemark, Incentivizing Housing Pro-
duction: State Laws from Across the Country to Encourage or Require Municipal Action, TERNER
CTR. FOR HOUS. INNOVATION (Feb. 22, 2023), https://ternercenter.berkeley.edu/wp-con-
tent/uploads/2023/02/State-Land-Use-Report-Final-1.pdf [https://perma.cc/Y3CD-
WESN].

236. See supra Section II.C.

237. See supra note 40 and accompanying text; supra notes 111-112 and accompanying text.

238. U.S. CONST. amend. V.

239. 601 U.S. 267, 275 (2024) (quoting Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 837 (1987)).

225



THE YALE LAW JOURNAL FORUM December 3, 2025

the state interest and the permit conditions such that the landowner cedes only
what “is necessary to mitigate harms resulting from new development.”**°
Here, the “essential nexus” between the bond requirement and the state in-
terest is clear.**' The bond accounts for “the social costs of the applicant’s pro-
posal.”*** Development in a high-risk area will increase reliance on the state-cre-
ated FAIR Plan, which will have to pay to cover damage to homes in the
development. Likewise, the “rough proportionality” standard is met because the
bond does not exceed the amount needed to cover future FAIR Plan insurance

payouts for homes burned in the development.

F. States Should Support FAIR Plans and Residual Markets with Bond
Financing

In addition to reducing high-risk development, another benefit of the previ-
ous proposal is the infusion of much-needed funds to cash-strapped FAIR plans
and residual markets. To further bolster the financial stability of FAIR plans and
residual markets, states should authorize them to sell bonds to cover financial
shortfalls and to improve their negotiating positions with reinsurers through the
issuance of catastrophe bonds.

For example, California recently enacted legislation to allow the state to sell
bonds and raise funds to cover shortfalls in FAIR Plan reserves.*** While the
FAIR Plan would need to repay the bonds over time, bond financing can help
reduce the immediate need for the FAIR Plan to collect an assessment from in-
surers or a surcharge from policyholders. Although insurers and policyholders
will likely need to be assessed or surcharged over time to repay the bondholders,
bond financing would effectively allow for amortization of assessments and sur-
charges and thus reduce sudden price shocks.

States should also pass legislation to allow FAIR Plans and residual markets
to issue catastrophe bonds and other insurance-linked securities as an alternative
source of risk transfer. As discussed earlier, catastrophe bonds are financial in-
struments that allow insurers to transfer risks to capital markets through

240. Id. at 275-76 (quoting Dolan v. City of Tigard, 512 U.S. 374, 391 (1994)).

241. The relevant government interest for the essential-nexus test is not limited to land use. Nollan
and Dolan made clear that a “legitimate state interest” would suffice. See Nollan, 483 U.S. at
837; Dolan, 512 U.S. at 386. Last Term, Sheetz cited a requirement to widen roads to ease in-
creased traffic from a new development, which is far from a strictly land-use interest, as the
paradigmatic example of a valid permit condition in furtherance of a legitimate government
interest. Sheetz, 601 U.S. at 274-75.

242. Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 606 (2013).
243. A.B. 226, 2025-2026 Leg., Reg. Sess. (Cal. 2025).
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complex four-way transactions.*** In form, catastrophe bonds look like normal
debt vehicles—investors purchase bonds and receive annual interest pay-
ments.>**> However, if a predefined loss or risk-related trigger occurs within a
certain period and losses exceed a specified attachment point, the investors for-
feit their right to the principal used to purchase the bonds, which then goes to
the insurer.>*® If the loss or risk-related trigger does not occur within the speci-
fied period, the investors get their principal back (and keep the high interest
payments).**” While catastrophe bonds require the FAIR Plan to pay interest to
bondholders, they can provide competition to reinsurers and help obtain better-
negotiated reinsurance pricing for the FAIR Plan.?*® In fact, both California and
Florida have previously issued catastrophe bonds in order to bolster residual
markets for earthquake and hurricane insurance, respectively.**’

hi. CONGRESS SHOULD ESTABLISH A FEDERAL REINSURANCE
PROGRAM AND MEANS-TESTED PREMIUM SUBSIDY FOR
FAIR PLANS AND RESIDUAL MARKETS

Congress should enact a federal reinsurance program for state FAIR Plans
and residual markets to help offset the cost of private reinsurance and enable
access to more reinsurance. The federal government should also institute a sub-
sidy program to enable low-income households to afford the high premiums
charged by FAIR Plans/residual markets. These two measures would work in
tandem to enhance the affordability of FAIR Plans/residual markets while send-
ing accurate market signals about the risk of loss. While a federal all-risk, all-
disaster insurance scheme is an alternative that would have some advantages, a
narrower reinsurance and subsidy scheme for FAIR Plans/residual markets
shares its advantages while avoiding some of its flaws.

Currently, FAIR Plans and residual markets turn to the private reinsurance
market to cover some of their exposure to losses.**° Reinsurers have been raising

244. See Polacek, supra note 28.
245. Id.
246. Id.
247. Id.

248. See Robert P. Hartwig & James Lynch, Alternative Capital and Its Impact on Insurance and Rein-
surance  Markets, INS. IN°FO. INST. 2-3 (Mar. 2015), https://www.iii.org/
sites/default/files/docs/pdf/paper_alternativecapital final.pdf  [https://perma.cc/M3HT-
T2NX].

249. See Polacek, supra note 28.

250. Dave Jones, Proposal for a Federal Reinsurance for State FAIR Plans, UNIV. OF CAL. BERKELEY
CTR. FOrR L., ENERGY & ENV'T 2 (June 2024), https://www.law.berkeley.edu/wp-
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rates in the face of climate change, which raises costs for FAIR Plans and residual
markets and requires that they raise premium prices for their policyholders.>*!
As they cover homeowners and businesses with the highest risk, FAIR Plan and
residual-market premiums are generally higher than the private market.?*> More
and more homeowners are going without home insurance as they cannot find
private insurance and cannot afford FAIR Plan or residual-market insurance.
Over thirteen percent of all homes in the United States are uninsured*** —a sub-
stantial increase from five percent in 2019.%°*

A lower-cost federal reinsurance program would help FAIR Plans and resid-
ual markets offer lower prices.>>® A federal reinsurance program that does not
seek profits, that is exempt from state and federal taxation, and whose reserves
are funded by U.S. taxpayers would be able to offer reinsurance at a lower price
than private reinsurers, along with better terms such as lower attachment points
and more coverage than private reinsurers are willing to take on. The lower costs
and broader coverage of reinsurance would go hand-in-hand with higher avail-
ability. Namely, the federal program would help reduce the likelihood that state
FAIR Plans and residual markets have to assess private insurers to make up for
shortfalls, thus encouraging more private underwriting.

In addition to a federal reinsurance program, the federal government should
establish a premium subsidy program for lower-income households on a sliding-
scale basis to assist them in paying for FAIR Plan and residual-market insurance.
FAIR Plan and residual-market rates should reflect the actual risk of loss, both
to improve the likelihood that they will have sufficient funds to pay claims in the
event of a disaster and to send an accurate market signal that climate change is
increasing the risk of loss. Subsidizing the premium for low-income households
does not artificially suppress the premium rate or the market signal associated
with the rate. An income-based sliding-scale premium assistance program,
much like the state and federal health-benefits exchanges under the Affordable

content/uploads/2024/10/Federal-Reinsurance-for-FAIR-Plans_ Climate-Risk-Initiative-
Memo.pdf [https://perma.cc/JNA8-YK9Y].

251, See Keys & Mulder, supra note 103, at 2-5.
252. Pating & Moore, supra note 35.

253. Maggie Davis, Nearly 1 in 7 Homes Across US Are Uninsured, LENDING TREE (Mar. 17, 2025),
https://www.lendingtree.com/insurance/homes-uninsured-study
[https://perma.cc/SVN3-76Y5].

254. Bailey Schulz & Jessica Guynn, Soaring Insurance Costs Are Making More Homeowners Go With-
out It USA Tobay (July 4, 2024), https://www.usatoday.com/story/
money/2024/06/23 /americans-not-buying-homeowners-insurance/7414456 6007  [https://
perma.cc/2KE2-E6NB].

255. Jones, supra note 250, at 3.
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Care Act (ACA),**° would enable lower-income households to afford FAIR Plan
insurance.

A. A Federal All-Risk Disaster Insurance Scheme Would Send the Wrong Price
Signal About Risk and Deepen Inequities

With the onset of the insurance crisis at the state level, there are calls for
federal interventions in insurance markets that go well beyond a federal reinsur-
ance and premium subsidy program for state FAIR Plans.?” This Section will
focus on one such proposal —an all-risk, all-disaster national home and small-
business property-insurance scheme. While a national all-risk, all-disaster in-
surance program would have some benefits, on balance, the disadvantages and
poor historical performance of federal insurance programs make the reinsurance
and premium-subsidy approach for FAIR Plans and residual markets a better
alternative. A federal all-risk, all-disaster insurance scheme would cost much
more, send the wrong price signal about climate-driven risk, supplant the pri-
vate market, and be more regressive, unlike a narrower federal reinsurance and
subsidy scheme.

1. Advantages

A national scheme would spread the risk of loss among all policyholders
across the nation who purchase insurance from the scheme. Assuming the insur-
ance program is risk-rated, those facing higher risks would pay more and those
facing lower risks would pay less. Spreading the risk nationally, as opposed to at
the state level, may help make insurance more available in smaller markets where
there is less opportunity to spread risk.

The public scheme would be nonprofit, so its rates should be naturally lower
than private insurers. However, underwriting profits for private property insur-
ers can be relatively low and sometimes nonexistent, so there might not be a
large comparative reduction in rate.>*® On the other hand, the national-insurance
scheme would not pay federal income tax or state premium taxes,>*® which

256. See .R.C. § 36B(3)(A) (2024).

257. U.S. Senator Adam Schiff has introduced legislation to create a federal reinsurance scheme for
private home insurers. S. 2349, 119th Cong. §§ 2(5), 3(b) (2025).

258. Christopher Flavalle, As Insurers Around the U.S. Bleed Cash from Climate Shocks, Homeowners
Lose, N.Y. TIMES (May 13, 2024), https://www.nytimes.com/interactive/2024/05/13/cli-
mate/insurance-homes-climate-change-weather.html [https://perma.cc/N8PK-78V]]. Re-
call that even where underwriting margins are thin, insurers can and do make profit on their
investments. See supra note 91 and accompanying text.

259. See LR.C. § 115 (2024); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 316-17 (1819).
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should further help reduce rates. And assuming that the national program is re-
quired to maintain adequate reserves to pay claims and that it can invest those
reserves, the returns from the investments would not be paid as profits to share-
holders or owners but rather could be added to reserves and/or used to reduce
the premium price that the program needs to collect. Indeed, nonprofit-govern-
ance rules require that financial decisions further the mission of the nonprofit, >
which here would be to provide affordable property insurance to Americans in
every corner of the country.

The national scheme could also include a premium subsidy for lower-income
households like that provided for health insurance sold in state and federal
health-benefit exchanges under the ACA.?' And, in line with the best practices
described in Section II.C, a national scheme could account for property-, com-
munity-, and landscape-scale mitigation in pricing.?®* This would create an in-
centive for homeowners, communities, and states to invest in mitigation, which
would reduce the risk of loss across more properties, communities, and geogra-
phies.

The availability of the national-insurance scheme in a state could be condi-
tioned on the state taking action to improve building and zoning codes, limit
new development in high-risk areas, and invest in adaptation and resilience pro-
grams, all of which would help to reduce risk of loss for the national-insurance
scheme. On the other hand, states are often resistant when the federal govern-
ment tells them what to do, which raises doubt as to whether an insurance
scheme enacted with such conditions could be truly national. For example, ten
states still refuse to adopt the Medicaid expansion under the ACA.>%

A national-insurance program would allow states to eliminate their FAIR
Plans or residual markets, which would become redundant. This in turn would
reduce the potential for assessments on private insurers and surcharges on poli-
cyholders in states like California and Florida. If the national scheme enjoys the
full financial backing of the federal government, then it may not need to pur-
chase reinsurance, which could further help to reduce premiums. On the other

260. See, e.g., N.Y. NOT-FOR-PROFIT CORP. LAW § 511 (McKinney 2025).

261. See LR.C. § 36B(3)(A) (2024); Eligibility for the Premium Tax Credit, INTERNAL REVENUE
SERv. (May 29, 2025), https://www.irs.gov/affordable-care-act/individuals-and-families/el-
igibility-for-the-premium-tax-credit [https://perma.cc/L6Q2-2RTX].

262. See supra Section II.C.

263. Status of State Medicaid Expansion Decisions, KAISER FAM. FOUND. (Sep. 29, 2025),
https://www.kff.org/medicaid/status-of-state-medicaid-expansion-decisions
[https://perma.cc/J2F7-PFAZ]. Opponents of a national-insurance scheme may attempt a
Spending Clause challenge in the mold of NFIB v. Sebelius, which would probably be unsuc-
cessful unless Congress threatened to withhold existing funds. See Nat’l Fed’n of Indep. Bus.
v. Sebelius, 567 U.S. 519, 579-82 (2012).
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hand, it is unlikely that Congress would put the federal treasury on the hook to
cover the losses of the national scheme. More likely, the national-insurance
scheme would be capitalized with an initial infusion of federal funds or federal
loans but then be required to set rates sufficient to maintain reserves to pay
claims.?** Under this setup, purchasing private reinsurance may be a useful ad-
dition to the claims-paying capacity of the national scheme.

2. Negative Consequences

Even taking these positive elements of a national-insurance program at face
value, there are a number of negative consequences that also require considera-
tion. The historical record of national-insurance schemes is spotty, to put it
mildly.

For starters, national-insurance schemes have failed to set rates based on risk,
which results in underpricing. This means that insufficient premiums are col-
lected to cover losses, demanding major taxpayer subsidies to maintain claims-
paying capacity. The Federal Crop Insurance Program (FCIP), for example, does
not charge farmers premiums that actually reflect the risk of loss. As a result, the
FCIP is heavily subsidized by federal taxpayers.>*® Similarly, the rates of the Na-
tional Flood Insurance Program (NFIP) did not reflect the actual risk of loss for
decades.?* In fact, the Federal Emergency Management Agency, which manages
NFIP, repeatedly reduced premiums for wealthy oceanfront dwellers by redraw-
ing maps to place them in a less risky flood zone, even when their properties had
previously suffered flood losses.?” As a result, taxpayers have had to bail out the
NFIP.2%8

264. See, e.g., National Flood Insurance Act of 1968, Pub. L. No. 90-448, §§ 1309, 1310, 82 Stat.
572, 577-78 (codified as amended at 42 U.S.C. §§ 4016, 4017).

265. EricJ. Belasco & Vincent H. Smith, Who Receives Crop Insurance Subsidy Benefits?, AM. ENTER.
INST. (Sep. 7, 2022), https://www.aei.org/wp-content/uploads/2022/09/Who-Receives-
Crop-Insurance-Subsidy-Benefits.pdf [https://perma.cc/PP48-SHW6].

266. See U.S. GOV'T ACCOUNTABILITY OFF., GAO-23-105977, FLOOD INSURANCE: FEMA’S NEwW
RATE-SETTING METHODOLOGY IMPROVES ACTUARIAL SOUNDNESS BUT HIGHLIGHTS NEED FOR
BROADER PROGRAM REFORM 12 (July 31, 2023), https://www.gao.gov/assets/gao-23-
105977.pdf [https://perma.cc/Q4U2-KGPU].

267. Bill Dedman, Why Taxpayers Will Bail Out the Rich when the Next Storm Hits the U.S., NBC
NEws (Feb. 18, 2014, 5:35 AM EST), https://www.nbcnews.com/news/investigations/why-
taxpayers-will-bail-out-rich-when-next-storm-hits-n259 01 [https://perma.cc/S8L6-
WoWG].

268. See DIANE P. HORN, CONG. RSCH. SERV., IN10784, NATIONAL FLOOD INSURANCE PROGRAM
BORROWING AUTHORITY 2-3 (2025), https://www.congress.gov/crs_external prod-
ucts/IN/PDF/IN10784/IN10784.45.pdf [https://perma.cc/YY6G-BE89].
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Because national-insurance schemes have not set rates based on risk, they
send the wrong price signal about the risks associated with the activities or prop-
erty they are insuring. For example, the FCIP does not provide lower rates for
regenerative agriculture practices even though there is substantial evidence that
these practices reduce the risk of loss.>** And the NFIP, whose rates did not ac-
curately reflect the risk of loss until recently at best, has incentivized more devel-
opment of homes and businesses in areas at high risk of flooding.>”° To be fair,
as discussed earlier, private-property insurers often do not adjust their rates or
underwriting to reflect risk-reduction measures.>”' However, it is an entirely dif-
ferent matter and a much bigger problem if the rates fail to account for the likely
losses from the peril (flooding) itself, as has been the case with the NFIP.

National-insurance schemes likewise do not actually “underwrite” — deter-
mine the risk of loss and decide whether to assume it—because they write the
insurance regardless of the risk of loss.?”* For example, with limited exceptions,
the NFIP will write flood insurance regardless of the risk of flooding where
homes are located.>”* This eliminates an important (albeit, so far substantially
ignored) signal about the risk of loss associated with developing homes and
businesses in a high-risk area. Unlike private home insurance, where insurers
may send an important signal about the risk of new development in an area by
declining to write or renew insurance, there is no such market signal sent by the
NFIP, other than its price, which historically has not reflected risk. Although
FAIR Plans also write insurance regardless of the risk of loss, they are not funded
by taxpayer dollars.

National-insurance schemes have been very regressive. The FCIP requires
that low-income households pay federal taxes to subsidize crop insurance for
large corporate owners of agricultural lands.?”* And the minority of Americans

269. Lilian Winters, How the Farm Bill Could Shift American Farming to the Regenerative System,
LEw1s & CLARK L. ScH. (Fall 2023), https://law.Iclark.edu/live/blogs/241-how-the-farm-bill-
could-shift-american-farming-to [https://perma.cc/XC4M-EL4Q)].

270. See Brennan, supra note 51, at 109-11.
271, See supra notes 211-217 and accompanying text.
272. See supra note 18 and accompanying text.

273. NFIP will write insurance as long as the community adopts floodplain-management stand-
ards, regardless of the underlying flood risk that the community faces. See 42 U.S.C. § 4102(c)
(2024); id. § 4022(2)(1); 44 C.ER. pt. 60 (2024); DIANE P. HORN & BAIRD WEBEL, CONG.
RSCH. SERV., R44593, INTRODUCTION TO THE NATIONAL FLOOD INSURANCE PROGRAM (NFIP)
2, 6 (2025), https://www.congress.gov/crs-product/R44593 [https://perma.cc/LCsS-
CHHA].

274. See, e.g., Record High Crop Insurance Subsidies Are Unsustainable, NAT'L SUSTAINABLE AGRIC.
CoAL. (Jan. 27, 2023), https://sustainableagriculture.net/blog/record-high-crop-insurance-
subsidies-are-unsustainable [https://perma.cc/Z4R5-WNKM]; Philip Rossetti, Federally
Subsidized Crop Insurance Lacks Economic or Environmental Justification, R ST. INST. (Nov. 21,

232



THE UNINSURABLE FUTURE

who are renters are subsidizing flood insurance for the 65% of Americans who
are homeowners, even though renters typically earn lower incomes and have less
overall wealth than homeowners.>”®

National-insurance schemes have also tended to supplant the private market.
While Congress created NFIP in the 1960s in response to private home insurers
excluding coverage for flood insurance, it now writes about 95% of home and
small-business flood insurance in the United States.?”® Efforts to get private in-
surers to cover flood risk have failed, as the NFIP premiums, even if increasingly
risk-adjusted, are still lower than the rates at which private insurers can make a
profit.>”” Supplanting the private insurance market means that the benefits of a
private market for insurance are potentially lost, including access to risk transfer
to private capital markets, innovation in developing new insurance products,
risk-rated pricing, and sending market signals about risk through pricing and
reduced underwriting.

There is one example of a national-insurance scheme that did not supplant
the private market, but that program was narrow and limited, unlike an all-risk,
all-disaster national home and small-business property-insurance scheme. In the
wake of 9/11, when insurance companies stopped insuring commercial buildings

2023),  https://www.rstreet.org/commentary/federally-subsidized-crop-insurance-lacks-
economic-or-environmental-justification [https://perma.cc/FJH3-353L]; Karina Atkins,
Crop Insurance Costs Taxpayers Billions. But It Only Benefits Big Farms and Companies, CHI. TRIB.
(June 8, 2025), https://www.chicagotribune.com/2025/06/08/illinois-farming-crop-insur-
ance-climate-change [https://perma.cc/E6SK-BDNL]; see also Belasco & Smith, supra note
265, at 2-3 (showing that FCIP, far from protecting family farms, distributes over half of its
subsidies to the wealthy owners of the largest ten percent of farms, which also receive higher
subsidies per acre because of the production advantages they have over smaller operations).

275. See Press Release, U.S. Census Bureau, Quarterly Residential Vacancies and Homeownership,
Second Quarter 2025 (July 28, 2025), https://www.census.gov/housing/hvs/files/curren-
thvspress.pdf [https://perma.cc/JA57-XKKz2]; Jung Hyun Choi & Amalie Zinn, The Wealth
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reached-historic-high [https://perma.cc/DG3G-62YA].
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dia.rff.org/documents/IB_23-0s5.pdf [https://perma.cc/2XAJ-D8ER]. See generally DIANE P.
HORN, CONG. RSCH. SERV., [F10988, A BRIEF INTRODUCTION TO THE NATIONAL FLOOD INSUR-
ANCE PROGRAM  (2025), https://www.congress.gov/crs-product/IF10988  [https://
perma.cc/93Q4-WEMK] (describing the history, structure, and approach of the NFIP).
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in urban centers due to the risk of terrorism, Congress enacted the national Ter-
rorism Risk Insurance Act (TRIA) and program. TRIA is a federal-insurance
backstop, which kicks in to reimburse insurers for commercial-property-related
claims above a certain level in the event of major losses from a major terrorist
event.?”® Unlike FCIP and NFIP, TRIA has worked as intended. Private insurers
started underwriting commercial buildings again, bolstered by TRIA’s ability to
pick up major catastrophic losses.?”® But TRIA is for a specific type of loss, much
narrower than the broad, guaranteed, and growing losses that would be covered
under a proposed all-risk, all-disaster insurance scheme. Further, TRIA is a
backstop, not an insurance program per se. In sum, TRIA does not supply evi-
dence to counter the likelihood that a national all-risk, all-disaster insurance
scheme will supplant most if not all of the private-insurance market.

A narrower federal scheme of reinsurance for private home insurers would
share many of these flaws. It is likely not to be risk-rated and thus will send the
wrong price signal to insurers. It is also likely to require a regressive taxpayer
subsidy and a large one at that, with renters, who tend to be lower-income, sub-
sidizing reinsurance for private home insurance.?*® Further, the nonprofit rein-
surance program’s ability to offer lower rates may cause it to supplant the private
reinsurance market and its ability to access private capital markets to spread risk.
To make up the difference, even more federal reinsurance might be required. Fi-
nally, even if there are conditions placed on states to enable insurers to access
federal reinsurance, their willingness to comply with those conditions may be
low.

Given the relative costs and benefits of a national scheme, the better ap-
proach is still the more targeted federal program of reinsurance for FAIR
Plans/residual markets and a premium-subsidy program for low-income house-
holds who depend on FAIR Plans/residual markets. A narrower federal reinsur-
ance program for FAIR Plans and residual markets avoids supplanting the pri-
vate-insurance markets and private-reinsurance markets for private insurers. It
would not send an incorrect price signal to developers and homebuyers about
the risk of loss in an area, since those prices would still be set by private insurers
(and approved by regulators in rate-regulated states) and FAIR Plans/residual
markets. The narrower FAIR Plan reinsurance program would be far less regres-
sive because it will require less federal funding, and will help those who are in
greatest need —households who cannot obtain insurance on the private market
and are forced to purchase insurance through a FAIR Plan. The progressive

278. BAIRD WEBEL, CONG. RSCH. SERV., IF11090, THE TERRORISM RISK INSURANCE ACT (TRIA) 1
(2022), https://www.congress.gov/crs-product/IF11090 [https://perma.cc/KR3P-FV6T].
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premium subsidy targeted to lower income households would also lessen the
regressive impact.

CONCLUSION

The insurance crisis is driven by the climate crisis. In response to rising losses
due to climate-driven events, insurers are increasing prices and decreasing the
availability of insurance. Policy responses to date have focused on deregulation
(Florida) or modifying existing rate regulations (California) to allow for higher
rates conditioned on writing more insurance. The deregulatory approach comes
at a heavy expense to policyholders, in the form of higher rates and the inability
of less regulated insurers to pay claims when the next disaster strikes. Both ap-
proaches fail to address underlying causes of the losses — emissions from the fos-
sil-fuel industry and increased development in high-risk areas.

States, localities, and the federal government should implement a number of
policy responses that can help make insurance more available. These include in-
surer-focused measures, like requiring insurers to transition from investing in
and writing insurance for the fossil-fuel industry, to bring subrogation claims to
recover from oil and gas companies for their share of losses associated with their
emissions, and to account for risk-reduction measures in both pricing and un-
derwriting — the decision whether to write or renew insurance. Land-use policy
interventions are also warranted. States and local governments should update
building and zoning codes to reduce the risk of loss and restrict new develop-
ment in high-risk areas while meeting statewide housing demand by requiring
higher-density development in low-risk areas. One specific measure to reduce
high-risk development would require developers in high-risk areas to post a
bond with the FAIR Plan or residual market to cover expected losses, which
would have the added benefit of providing financial support to beleaguered
FAIR Plans and residual markets. States should further shore up the finances of
FAIR Plans and residual markets by allowing them to issue bonds, including
catastrophe bonds.

The federal government must also take action to address the nationwide in-
surance crisis, while learning from the mistakes of its previous interventions in
private insurance markets. Rather than establishing a federal all-risk all-disaster
insurance or reinsurance program, Congress should enact a narrower federal re-
insurance program for FAIR Plans and residual markets and a means-tested pre-
mium subsidy for low-income households forced to buy insurance through the
FAIR Plan or residual market.

But in the long run, these stopgaps will be outrun by the growing risk and
magnitude of losses from climate change. To preserve an insurable future, we
need to transition from burning fossil fuels and from other greenhouse gas-
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emitting sectors. Otherwise, the insurance “canary in the coal mine” will sing no
more.

Dave Jones is the Director, Climate Risk Initiative, Center for Law, Energy & the
Environment (CLEE), UC Berkeley School of Law. The author wishes to acknowledge
and thank Lead Editor Kishore Chundi, Executive Forum Editor Gabriel Klapholz,
Managing Editors Matthew Beattie-Callahan and Ako Ndefo-Haven, and Editor-in-
Chief Jeremy Thomas for their excellent editorial suggestions and contributions to the
Essay.
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