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The Asymmetry of Religious Motivation
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ABSTRACT. The Supreme Court’s current approach to religious freedom reflects an asymmet-
ric view of religious motivation. Under the Free Exercise Clause, the Court has increasingly em-
braced a motivational sufficiency principle, according to which a person’s sincere religious motiva-
tion is sufficient to render an act religious and therefore eligible for accommodation. Under the
Establishment Clause, by contrast, the Court has moved toward a principle of motivational irrele-
vance: the religious motivations of public officials are treated as immaterial in determining whether
governmental action impermissibly establishes religion. These two principles rest on conflicting
conceptions of the constitutional significance of religious motivation — favoring it in the context of
granting exemptions but disregarding it when the government acts or speaks in religiously charged
ways.

This Essay reveals this doctrinal asymmetry through an analysis of Catholic Charities Bureau
v. Wisconsin Labor & Industry Review Commission, in which the Court invalidated a state’s reliance
on religious criteria other than motivation to determine eligibility for a statutory tax exemption.
Although the Court did not explicitly adopt a motivational sufficiency principle, its reasoning is
difficult to explain without appeal to that idea. By contrast, in Establishment Clause cases involv-
ing government speech and coercion, the Court has abandoned tests that made motivation relevant
to constitutional analysis. The resulting asymmetry —recognizing religious motivation when do-
ing so expands religious freedom but ignoring it for purposes of constraining governmental
power — contributes to a jurisprudence of religious preference that is likely to persist despite its
doctrinal incoherence.

INTRODUCTION

The Supreme Court’s current approach to religious freedom under the First
Amendment adopts an asymmetric view of religious motivation. On the one
hand, with respect to granting religious exemptions, the Court seems to embrace
a principle of motivational sufficiency. According to this principle, when people
sincerely believe they are engaged in conduct for religious reasons, that fact is
sufficient to prompt a legal inquiry into whether the law burdens them and, if it
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does, whether there are grounds to grant a religious exemption.' But on the
other hand, with respect to limits on government support for religion under the
Establishment Clause, the Court appears to reject the idea that religious motiva-
tion matters in determining whether conduct by public officials is impermissibly
religious. This latter approach might be explained by an underlying principle of
motivational irrelevance, which holds that religious motivation is never relevant
in limiting government coercion or expression. In other words, to show a viola-
tion under the Establishment Clause, it is not enough to claim that public offi-
cials acted with religious motivations; the law or policy in question must have
some other objective religious content.

But these two principles —motivational sufficiency (which applies to claims
for exemptions under the Free Exercise Clause) and motivational irrelevance
(which applies to limits on government support for religion under the Estab-
lishment Clause) — take contradictory views about religious motivation. In de-
veloping this claim, I will focus on the Supreme Court’s recent decision in Cath-
olic Charities Bureau, Inc. v. Wisconsin Labor & Industry Review Commission.> This
case addressed whether Catholic Charities, a nonprofit organization controlled
by a Roman Catholic diocese, was entitled to a religious exemption from paying
taxes into Wisconsin’s unemployment compensation system under a state statu-
tory provision for church-owned nonprofits that were “operated primarily for
religious purposes.”? The Wisconsin Supreme Court denied an exemption to
Catholic Charities.* Even though the organization was religiously motivated,
that was insufficient to show that it was “operated primarily for religious pur-
poses.”® To have a religious purpose, the Wisconsin court held, an organization
had to engage in religious activities, such as worship, proselytizing, or religious
education.® On this interpretation, religious motivation was not sufficient to
trigger an exemption claim under the Wisconsin statute. There had to be reli-
gious motivation plus something more —some evidence of religious activity in
the work or service performed by the organization.”

1. Relying on both constitutional and statutory religious-freedom provisions, the Roberts Court
has granted more religious exemptions over the past decade than any Supreme Court preced-
ing it. See Micah Schwartzman, Richard Schragger & Nelson Tebbe, The Structure of Religious
Preference, 139 HARv. L. REV. 211, 211 nn.2-3 (2025) (collecting cases).

2. 605 U.S. 238 (2025).

3. Id. at241.

4. See Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666, 672 (Wis.
2024).

5. Id

6. Id. at 682.

7. Id. (“[W]e must examine both the motivations and the activities of the organization.”).
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In Catholic Charities, however, the Supreme Court disagreed.® It held that
defining “religious purposes” to require certain religious activities favored some
religious denominations over others, in violation of the Establishment Clause.’
Although the Court did not explicitly embrace a principle of motivational suffi-
ciency—in which religious motivation without more is sufficient to support a
claim for exemption —it also did not explain how any other approach could be
made consistent with its holding.'® If courts cannot consider other markers of
whether conduct is religious, such as whether an activity involves worship, pros-
elytizing, or religious education, then there may be no other religious indicators
besides religious motivation that the government can rely on to limit the scope
of exemptions.'' And indeed, after Catholic Charities, a motivational test might
be the only general trigger for exemptions that will satisfy the Court’s under-
standing of the First Amendment.'* Any attempt to constrain exemptions, even

8. 605U.S. at 241.
9. Id. at 247-50.

10. Id. at 253-54. Although Catholic Charities is formally a decision under the Establishment
Clause, the case focused on expanding religious exemptions, which is why the motivational
sufficiency principle was relevant to the decision. As Jesse H. Choper once argued about an
earlier case in which the Court relied on the Establishment Clause to widen a religious accom-
modation, Catholic Charities should be seen, at least for these purposes, “as a free exercise
clause decision parading in an establishment clause disguise.” Jesse H. Choper, The Free Exer-
cise Clause: A Structural Overview and an Appraisal of Recent Developments, 27 WM. & MARY L.
REV. 943, 958 (1986). Choper was talking about the Court’s decision in Larson v. Valente, 456
U.S. 228 (1982), which is discussed infra Section I.B at text accompanying notes 59-67.

n. A contrary view—that free exercise protections apply to the narrower category of practices
that count as “worship” rather than all activities that are religiously motivated — was proposed
decades ago in the scholarly literature. See, e.g., Ferdinand F. Fernandez, The Free Exercise of
Religion, 36 S. CAL. L. REV. 546, 548 (1963) (“[W]hat is especially protected by the free exer-
cise clause is the right of religious worship, and in-so-far as the clause extends beyond this it
simply guarantees that religious beliefs, statements, and assemblies will not be given less pro-
tection than is granted to non-religious beliefs, statements, assemblies and the like.”). For
recent arguments along similar lines, see Ira C. Lupu & Robert W. Tuttle, The Radical Uncer-
tainty of Free Exercise Principles: A Comment on Fulton v. City of Philadelphia, 5§ AM. CONST.
SocC’y Sup. CT. REV. 221, 224 (2021) (“The framers of the First Amendment designed the [Free
Exercise] Clause to protect religious communities from government interference with their
worship practices . . . . If the Free Exercise Clause strenuously protects all religiously moti-
vated practices, and if believers get to self-identify which of their practices are religiously mo-
tivated, the clause becomes a ticket to override virtually all government policy.”) ; and VINCENT
PHILLIP MUNOZ, RELIGIOUS LIBERTY AND THE AMERICAN FOUNDING: NATURAL RIGHTS AND
THE ORIGINAL MEANINGS OF THE FIRST AMENDMENT RELIGION CLAUSES 59 (2022) (arguing
that the original meaning of the Free Exercise Clause was limited to protecting “worship” and
not all religiously motivated activities).

12.  Justice Jackson suggested an alternative functional approach in her solo concurrence. Cath.
Charities, 605 U.S. at 276-79 (Jackson, J., concurring). But for reasons discussed infra Section
I.C, her view is likely to face significant opposition.
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when they are granted as a matter of legislative discretion, cannot turn on
nonmotivational aspects of religion, at least when those are contested between
different religious denominations. As a criterion for determining eligibility for
accommodations, religious motivation is the only safe harbor.

Now compare the role of religious motivation when the government engages
in expression or when it regulates private conduct, either by compelling or for-
bidding it. To take a current example, consider state prohibitions on abortion."?
Does it matter whether public officials are religiously motivated to enact a ban?
More than forty years ago, in Harris v. McRae, the Court rejected an Establish-
ment Clause challenge to restrictions on public funding of abortions, reasoning
that even if the restrictions were justified on religious grounds, that would be
irrelevant to their constitutionality.'* More recently, the Court has cast doubt on
the idea that the Establishment Clause requires that laws and policies be justified
by a secular purpose. In Kennedy v. Bremerton School District, the Court declared
that it had “long ago abandoned”'® its test in Lemon v. Kurtzman,'® which held,
in part, that laws must have a “secular legislative purpose.”'” If Lemon is no
longer good law, then there may be no constitutional requirement that laws have
a nonreligious motivation. In other words, to violate the Establishment Clause,
a law’s religious motivation would not be sufficient to make its demands reli-
gious. There would have to be some other outward indication or manifestation
of religion. Accordingly, banning abortion solely for religious reasons would not
be religious conduct, because an abortion ban conceivably could be justified on
other nonreligious grounds. But a policy to compel some religious activity — for
example, prayer in public school —does count as religious coercion, regardless of
whether it is motivated on religious grounds. Under what seems to be the
Court’s emerging understanding of the Establishment Clause, motivations are
irrelevant. When the government speaks or when it regulates conduct, its deci-
sions will be forbidden only when they entail nonmotivational religious content.

Under the Religion Clauses, then, religious motivation is sufficient to con-
vert otherwise ordinary or secular actions into protected religious conduct for
purposes of granting exemptions. But religious motivation is not sufficient to
convert otherwise ordinary or secular government actions into impermissible re-
ligious conduct for purposes of disestablishment. To continue with the abortion

13.  See, e.g., Micah Schwartzman & Richard Schragger, Religious Freedom and Abortion, 108 Iowa
L. REV. 2299, 2315 (2023) (discussing Establishment Clause challenges to religiously moti-
vated abortion bans).

14. 448 U.S. 297, 315 (1980).
15. 597 U.S. 507, 534 (2022).
16. 403 U.S. 602 (1971).

17.  Id. at 612; see also infra Section I1.A and text accompanying notes 112-114 (discussing the Lemon
test).
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example, an organization that objects for religious reasons to funding abortions
engages in religious activity, but a government that prohibits abortions for reli-
gious reasons does not.

Here, then, is both a normative and doctrinal question: what, if anything,
justifies this asymmetry in the role of religious motivation? In other words, why
is religious motivation sufficient to characterize conduct as religious with respect
to free exercise, but not with respect to the disestablishment of religion? My
claim is that there is no good answer to this question. If religious motivation
matters —if it changes the meaning of an action—then it does so regardless of
whether the relevant agents are private or public actors. Assuming that the Court
is committed to the principle of motivational sufficiency, which seems especially
plausible after Catholic Charities, a principled jurisprudence would have to rec-
ognize that laws and policies that are motivated on religious grounds are, for that
reason, impositions of religion. The Court might nevertheless hold that such
impositions are permissible under the Establishment Clause, but it could not
describe religiously motivated government action as anything other than reli-
gious conduct.

To develop these claims, this Essay proceeds as follows: Part I elicits the
emerging principle of motivational sufficiency from the Court’s holding in Cath-
olic Charities, which is consistent with its deferential approach to exemptions un-
der the Free Exercise Clause. Part IT introduces the principle of motivational ir-
relevance and develops the doctrinal asymmetry between the two principles,
arguing that they are in contradiction. Part III anticipates and responds to several
objections to the claim that doctrinal consistency requires recognizing the rele-
vance of religious motivation in the exercise of governmental power. A principled
account of religious motivation would make it relevant for both free exercise and
disestablishment. This would entail shoring up a secular purpose requirement
to guard against religious coercion and to protect constitutional rights against
reliance on religious purposes that might be asserted to undermine them. Yet,
given its recent decisions under the Religion Clauses, the Court is more likely to
persist in holding an asymmetric view that accounts for motivation in benefiting
religion but not in placing constitutional limits upon it—an approach that con-
tributes to a jurisprudence of religious preference.'®

l. THE SUFFICIENCY OF RELIGIOUS MOTIVATION

Catholic Charities was something of a sleeper in a Supreme Court term that
featured two other important religious freedom cases: Mahmoud v. Taylor

18.  See Schwartzman et al., supra note 1, at 245 (arguing that religious preferentialism conflicts
with values supporting disestablishment, including equal citizenship and civic peace).
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involved a free exercise claim for opt-outs from participation in LGBTQ-related
readings in public school curricula,’ and Oklahoma Statewide Charter School
Board v. Drummond was a potential blockbuster that fizzled when the Court
deadlocked, four-to-four, on whether to require that state charter-school pro-
grams include religious schools.?® Compared to those cases, Catholic Charities
might have seemed less flashy or important. It did not implicate major culture
war issues or threaten to disrupt longstanding rules governing public education.
The case raised a relatively arcane question about state unemployment tax sys-
tems, which had not received much attention or been heavily litigated. Moreover,
the Supreme Court answered that question unanimously,*' without the partisan
rancor often seen in Religion Clause cases. And yet, in this Part, I argue that the
Court’s decision in Catholic Charities has broad significance, in part for what it
implies, or perhaps entails, about the role of religious motivation in the Court’s
approach to exemptions. More than any other recent case, Catholic Charities
demonstrates the gravitational force of a principle of motivational sufficiency,
the claim that religious motivation —and nothing more — establishes eligibility
for religious accommodation.

A. The Motivational Question in Catholic Charities

As presented to the Supreme Court, Catholic Charities focused centrally on
the role of religious motivation in granting exemptions. Like most states, Wis-
consin requires nonprofit organizations to pay taxes into an unemployment
compensation system, with the aim of protecting employees from the “economic
burdens resulting from unemployment.”** But in language tracking a religious
exemption provided in the Federal Unemployment Tax Act (FUTA),** Wiscon-
sin law exempts nonprofit organizations if they are “operated primarily for reli-
gious purposes” and “operated, supervised, controlled, or principally supported
by a church.”**

19. 606 U.S. 522 (2025).
20. 605 U.S. 165 (2025) (mem.).

21.  Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 605 U.S. 238, 240 (2025)
(noting a unanimous Court).

22. Id. at 242.

23. 26 U.S.C. § 3309(b)(1)(B) (2024).
24. WIS. STAT. § 108.02(15) (h)(2) (2025).
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In proceedings below, Catholic Charities had claimed that under a plain
reading of this provision, it qualified for an exemption.?® As the “social ministry
arm” of the Roman Catholic Diocese of Superior, Wisconsin, Catholic Charities
had no difficulty in establishing that it was controlled by a church. This fact was
undisputed.>® But Catholic Charities also claimed that it and four of its subenti-
ties,>” which provided various types of social services, were “operated primarily
for religious purposes” because “the Diocese of Superior’s motivation is primar-
ily religious, i.e., their charitable works are carried out to operationalize Catholic
principles.”?®

Rejecting this claim, the Wisconsin Supreme Court held that Catholic Char-
ities erred by interpreting the exemption provision to refer solely to the organi-
zation’s “purposes” in terms of its motivation or intent.*® On the court’s reading,
the statutory text required that “both activities and motivation must be consid-
ered.”*® The term “operated” meant looking not only at motivation, but also at
the organization’s activities or functions—not only at “why the organization
acts,”®! but also at how it does so0.%* The court reasoned that because the exemp-
tion provision covered entities controlled by a church, those entities would al-
ways be operated by an organization with religious motivation. Interpreting the
provision solely in terms of motivation would thus render it superfluous.®* A
motivational reading would also greatly expand the scope of the exemption,
which the court held was contrary to the “narrow construction” given to exemp-
tions that would undermine the legislative purpose of protecting workers from
the harms of unemployment.**

25.  See Cath. Charities, 605 U.S. at 244; Opening Brief of Petitioners-Respondents-Petitioners at
22, Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666 (Wis.
2024) (No. 2020AP002007), 2023 WL 3684388 at *22.

26. See Cath. Charities, 3 N.W.3d at 676 (“It is undisputed that the second condition is satisfied,
as [Catholic Charities Bureau] and the sub-entities are without question ‘operated, super-
vised, controlled, or principally supported’ by the Diocese of Superior.” (quoting W1s. STAT.

§ 108.02(15) (h)(2) (2025))).

27. These subentities were “Barron County Developmental Services, Inc., Diversified Services,
Inc., Black River Industries, Inc., and Headwaters, Inc.” Id. at 671.

28. Id.
29. Id. at 678-82.
30. Id. at 679.

3. Id. at 678 (quoting Cath. Charities Bureau v. Lab. & Indus. Rev. Comm’n, 987 N.W.2d 778,
790 (Wis. Ct. App. 2023)).

32. Id.

33. Id. at 679 (“Considering purposes, i.e., motivations, alone would give short shrift to the word
‘operated.’”).

34. Id. at 680.
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Having interpreted the statutory exemption to require both religious moti-
vation and religious activities, the Wisconsin Supreme Court then faced the
problem of identifying which activities count as demonstrating a religious pur-
pose. Without claiming to offer an “exhaustive” list or “necessary conditions,” it
pointed to several “hallmarks of a religious purpose,” including “whether an or-
ganization participated in worship services, religious outreach, ceremony, or re-
ligious education.”*® Even if an organization was religiously motivated, it would
not be eligible for exemption if its activities were “secular in nature” rather than
religious.?®

When the Wisconsin Supreme Court applied this approach to Catholic
Charities and its subentities, the court found that, although the nonprofits were
religiously motivated, their activities were “primarily charitable and secular.”?”
Neither Catholic Charities nor its subentities “infused” their services “with
teaching, evangelism, and worship,”*® nor did they limit participants in their
programs to members of the faith.?* The court also noted that before coming
under the umbrella of Catholic Charities, the subentities had not been religiously
affiliated. The services they continued to offer “would not differ in any sense” if
they were “provided by organizations with either religious or secular motiva-

tions,”*® which the court took to be a “strong indication” that the organizations

were not “operated primarily for religious purposes.”*!

In dissent, Justice Rebecca Grassl Bradley blasted the majority’s approach as
“discriminatory”*? and “incoherent.”** The crux of her reasoning was that reli-
gious motivation transforms the meaning of otherwise secular conduct. As she
put it, “[R]eligious activities cannot be separate from religious purposes. It is
the underlying religious motivation that makes an activity religious.”** Free ex-

ercise case law provides numerous examples, and Justice Bradley easily rehearsed

35. Id. at 681-82 (citing United States v. Dykema, 666 F.2d 1096, 1100 (7th Cir. 1981)).
36. Id. at 684.
37. Id. at 683.

38. Id. at 682 (quoting Coulee Cath. Schs. v. Lab. & Indus. Rev. Comm’n, 768 N.W.2d 868, 883
(Wis. 2009)).

39. Id. at 683.

go. Id.

4. Id. at 683.

42. Id. at 693 (Bradley, J., dissenting).
43. Id. at 704.

44. Id. at 705. To support her reasoning, Justice Bradley cited additional examples of religious
conduct in several other cases, including Employment Division v. Smith, 494 U.S. 872 (1990)
(use of peyote); Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993)
(animal sacrifice) ; Holt v. Hobbs, 574 U.S. 352 (2015) (growing a half-inch beard); and Sherbert
v. Verner, 374 U.S. 398 (1963) (Sabbath worship). Cath. Charities, 3 N.W.3d at 705 nn. 11-14.
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them: “[A]nyone —religious or irreligious — could use peyote, kill animals, grow
a 1/2-inch beard, or use Saturday as a day of rest.”** According to the dissent, the
majority’s approach was incoherent because it failed to recognize that these ac-
tivities are not “inherently religious,” but rather become religious when they are
done for religious reasons.*

Justice Bradley expressed the core of a motivational principle when she wrote
that “[s]uch activities are religious activities only if motivated by religious be-
liefs.”*” In other words, motivation is necessary to turn an otherwise secular ac-
tivity into a religious one. And, further, motivation is sufficient, in the sense that
an activity need not satisfy any other criteria to count as religious. Indeed, in the
dissent’s view, adding any further criteria for determining what counts as reli-
gious conduct invites discrimination based on judicial attitudes about which
practices are thought to be “religious in nature.”*® The activities emphasized by
the majority — worship, proselytizing, and religious education — are no more re-
ligious than other religiously motivated activities, including the provision of
charitable services.*® For the dissent, in determining whether an activity is reli-
gious for purposes of claiming an exemption, motivation—and only motiva-
tion—is what matters.

In its appeal from the Wisconsin Supreme Court, Catholic Charities kept the
issue of religious motivation front and center. As in the courts below, it argued
that by inquiring into whether its activities were religious in nature and not only
religiously motivated, Wisconsin violated the Religion Clauses in several ways.
First, Catholic Charities claimed that refusal to grant its exemption conflicted
with the “principle of church autonomy.”*® The argument here was that if Cath-
olic Charities had merged with the Diocese and been part of its corporate struc-
ture, rather than separately incorporated, it would have been covered under a
different provision of Wisconsin’s law that exempted churches.®’ By granting
exemptions to churches but not to their charitable affiliates, the state pressured
the Roman Catholic Church to alter its structure of governance, which is pro-
tected from interference under church autonomy doctrine.>* Second, Catholic

45. Cath. Charities, 3 N.W.3d at 705.
46. Id.

47. Id. (emphasis added).

48. Id.

49. Id. at 706.

50. Brief for Petitioners at 17, Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n,
605 U.S. 238 (2025) (No. 24-154).

51 Id. at30.

52. In the Supreme Court, only Justice Thomas embraced this argument. See Cath. Charities, 605
U.S. at 267 (Thomas, J., concurring) (“By failing to defer to the Bishop of Superior’s religious
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Charities argued that in attempting to determine whether its activities were re-
ligious, the Wisconsin Supreme Court impermissibly entangled itself in reli-
gious affairs, contravening precedents under both Religion Clauses.>* Third,
and finally, Catholic Charities asserted that Wisconsin’s approach discriminated
among religious denominations by preferring nonprofits that engaged in “‘typ-
ical’ religious activities,” such as worship, proselytizing, and religious education,
while groups that avoided engaging in those activities were penalized, even if
they had religious reasons for doing so, as Catholic Charities had claimed.>*

These First Amendment arguments raised the stakes of the case. Catholic
Charities moved from the realm of state statutory interpretation into federal con-
stitutional litigation, with potential significance for dozens of states and for the
interpretation of FUTA, which contains the same language exempting organiza-
tions “operated primarily for religious purposes.”*® But what should not be lost
is that all this statutory and constitutional argument by Catholic Charities was
aimed at one thing: guaranteeing that the religious exemption at issue tracked
religious motivation and nothing more.

B. From Motivation to Denominational Neutrality

The Supreme Court’s decision in Catholic Charities, which held that the Wis-
consin Supreme Court had violated the Establishment Clause of the First
Amendment, seemed to shift focus away from religious motivation and toward
the “principle of denominational neutrality.”>® That principle prohibits the gov-
ernment from discriminating among religious denominations.>” Applying this
principle, the Justices reached unanimity in determining that Wisconsin had dis-
criminated against Catholicism and in favor of other religious denominations.*®
But a careful analysis shows that this holding reinforces the role of religious mo-
tivation by preventing governmental reliance on other criteria— such as whether

view that Catholic Charities and subentities are an arm of the Diocese, the Wisconsin Su-
preme Court violated the church autonomy doctrine.”). For skepticism about church auton-
omy doctrine, see Ira C. Lupu & Robert W. Tuttle, The Mystery of Unanimity in Hosanna-Tabor
Evangelical Lutheran Church & School v. EEOC, 20 LEwis & CLARK L. REv. 1265, 1297-99
(2017); and Richard Schragger & Micah Schwartzman, Against Religious Institutionalism, 99
VA. L. REV. 917, 918-20 (2013).

53. Brief for Petitioners, supra note 50,50 at 38.
54. Id. at 46-47.

55. 26 U.S.C. §3309(b)(1)(B) (2024); Cath. Charities, 605 U.S. at 270 (Jackson, J., concurring)
(discussing FUTA).

56. Cath. Charities, 605 U.S. at 247 (majority opinion).
57. Id.
58. Id. at 252.
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conduct involves worship, religious education, or proselytization —for purposes
of granting exemptions.

The holding in Catholic Charities was relatively narrow and closely tied to the
facts of the case. Writing for the Court, Justice Sotomayor announced that the
bar on denominational discrimination was “[t]he clearest command of the Es-
tablishment Clause.”>® Here, she relied on Larson v. Valente,*® a precedent that
the Court had not applied to require an exemption in more than forty years.®!
Larson involved an Establishment Clause challenge to a state law granting a reli-
gious exemption from registration and reporting requirements for nonprofit or-
ganizations engaged in charitable solicitation.®* Religious groups that received
more than half of their contributions from members were exempt, while groups
that raised the majority of their funds from solicitations were subject to regula-
tion.®® The Court held that this “fifty percent rule”®* facially discriminated
among religious groups and had a disparate impact that favored “well-estab-
lished churches” and disadvantaged those that were “new and lacking a constit-
uency” that would have lessened their need for outside solicitations.® The pro-
hibition on this type of “denominational preference” under the Establishment
Clause, which the Court linked to the “continuing vitality of the Free Exercise
Clause,”%® was held to be “absolute.”®”

59. Id. at 247 (quoting Larson v. Valente, 456 U.S. 228, 244 (1982)).

60. 456 U.S. 228. Curiously, the Court did not cite or rely on its more recent precedent in Cutter
v. Wilkinson, which had drawn together several Establishment Clause limits on “permissible
legislative accommodation of religion.” 544 U.S. 709, 720 (2005). One of those limits was the
principle of denominational neutrality. Writing for another unanimous Court, Justice Gins-
burg stated that accommodations must be “administered neutrally among different faiths.”
544 U.S. at 720 (citing Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687
(1994)). Perhaps not citing Cutter was an oversight, but another explanation might be this
Court’s dissatisfaction with Cutter’s reliance on Kiryas joel. In that case, the Court invalidated
an accommodation for a Satmar Hasidic community on grounds of denominational neutral-
ity, drawing a sharp dissent from Justice Scalia, joined by Chief Justice Rehnquist and Justice
Thomas. 512 U.S. at 732 (Scalia, J., dissenting). Although Justice Thomas was in the majority
in Cutter, perhaps unanimity in the current Court required avoiding Kiryas Joel, which was
also not cited in Catholic Charities, despite its requirement of “neutrality as among religions.”
512 U.S. at 707 (citing Larson, 456 U.S. at 244-46).

61.  See Schwartzman et al., supra note 1, at 212 n.6.

62. 456 U.S. at 230-32.

63. Id. at 231-32.

64. Id. at 231.

65. Id. at 246 n.23.

66. Id. at 245.

67. Id. at 246 (quoting Epperson v. Arkansas, 393 U.S. 97, 106 (1968)).
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Applying the principle of denominational neutrality from Larson, Justice So-
tomayor held that the Wisconsin Supreme Court had similarly discriminated on
denominational grounds.®® It did so by determining that Catholic Charities was
not qualified for an exemption unless it engaged in religious activities —such as
worship, proselytization, or religious education — or limited its services to mem-
bers of the faith.% Sotomayor reasoned that these criteria were facially religious,
that is, they “explicitly differentiat[ed] between religions based on theological
practices,”” to the disadvantage of Catholic Charities and other religious organ-
izations that do not infuse their charitable services with religious content or re-
strict whom they employ or serve based on religious affiliation.”"

In reaching this conclusion, Justice Sotomayor emphasized that Catholic
Charities was guided by Catholic teaching, which prohibits proselytization and
discrimination based on “race, sex, or religion” in the provision of charitable ser-
vices.”? In other words, Catholic Charities was not only religiously motivated to
provide charitable services —which the Wisconsin court had acknowledged” —
but it was also religiously motivated to provide those services without perform-
ing the types of religious activities that the Wisconsin court had identified as
necessary to qualify for an exemption.” If Catholic Charities and its subentities
had engaged in those activities and not been religiously motivated to do other-
wise, they would have received the exemption. In drawing a distinction between
religious organizations that turned on their “theological choices,” Wisconsin had
“impose[d] a denominational preference.””

Having found a violation of the principle of denominational neutrality, the
Supreme Court then applied strict scrutiny to Wisconsin’s interpretation of its
religious exemption.”® Wisconsin asserted two justifications for considering the

68. Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 605 U.S. 238, 247-50 (2025).
69. Id. at 250.

70. Id.

n Id

72. Id. at 249.

73. Id. (“On that criterion, the Court recognized that petitioners’ charitable works are religiously
motivated.” (citing Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d
666, 632 (Wis. 2024))).

74. Id. (“Petitioners’ Catholic faith, however, bars them from satisfying those criteria.”).
75. Id. at 250.

76. Strict scrutiny analysis is unusual under the Establishment Clause. Typically, when the Court
finds an Establishment Clause violation, that is the end of its constitutional analysis. See Rich-
ard H. Fallon, Jr., Tiers for the Establishment Clause, 166 U. PA. L. REV. §9, 61-62 (2017); Lupu
& Tuttle, supra note 52, at 1276-77. But as noted above, in Larson, the Court had indicated that
denominational neutrality was crucial for the preservation of free exercise, and it applied strict
scrutiny in that case. 456 U.S. 228, 246 (1982) (“[W]hen we are presented with a state law
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religious activities of charitable service providers. The state sought, first, to guar-
antee unemployment benefits for workers and, second, to avoid entanglement
with religiously informed employment decisions.”” The Court held that Wiscon-
sin’s approach was overinclusive with respect to its first interest, because there
was no record evidence that Catholic Charities would fail to provide benefits for
its employees, and also underinclusive, because Wisconsin already “exempted
over 40 forms of ‘employment’ from its unemployment compensation pro-
gram.””® And Wisconsin’s reliance on religious activities was not narrowly tai-
lored to its anti-entanglement interest, because the Court found that the state
could have limited its exemption to employees with ministerial responsibilities,
rather than excluding entire organizations.” The Court thus concluded that
Wisconsin’s policy of inquiring into the religious nature of an organization’s
charitable activities was unjustified. It reversed the decision of the Wisconsin
Supreme Court and remanded for proceedings consistent with its constitutional
analysis.®°

Formally, the Court’s holding in Catholic Charities appears narrow and lim-
ited to rejecting Wisconsin’s decision to rely on “theological choices” about how
religious charitable organizations provide their services.®' The Court told Wis-
consin what it could not do, which is to require that religious organizations en-
gage in outwardly religious activities, such as proselytizing or limiting their ser-
vices to members of their communities. But aside from this constraint, the Court
did not provide further guidance about how Wisconsin could interpret its ex-
emption provision, leaving open several possibilities. One option is that any-
thing other than a motivational approach would run afoul of the Court’s princi-
ple of denominational neutrality. Another is that the state could define its
exemption in terms that do not turn on religious motivation or on the religious
nature of the services provided by religious nonprofits, but rather on some other
feature of their work. If this second option (or some version of it) were viable,
then Catholic Charities might face difficulties on remand. But the gravitational

granting a denominational preference, our precedents demand that we treat the law as suspect
and that we apply strict scrutiny in adjudging its constitutionality.”); see also Daniel W. Evans,
Another Brick in the Wall: Denominational Neutrality and Strict Scrutiny under the Establishment
Clause, 62 NEB. L. REV. 359, 361 (1983) (“Larson is unique because it represents the first occa-
sion that the Court has applied strict scrutiny analysis to governmental action under the es-
tablishment clause.”); Jeremy Patrick-Justice, Strict Scrutiny for Denominational Preferences:
Larson in Retrospect, 8 N.Y.C. L. REV. 53, 94 (2005) (“[ TThe Court imported, for the first time,
a Free Exercise strict scrutiny test into an Establishment Clause analysis.”).

77.  Cath. Charities, 605 U.S. at 252-54.
78. Id. at 252-53.

79. Id. at 253-54.

8o. Id. at 254.

8. Id. at 252.
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pull of religious motivation in the Court’s decision likely undermines that possi-

bility. >
C. Why Motivational Sufficiency Is Required

Any approach to eligibility for religious exemptions that relies on religious
considerations other than motivation faces serious and perhaps insurmountable
difficulties after Catholic Charities. These problems are apparent in Justice Jack-
son’s functional interpretation of the exemption provision in both the Wisconsin
statute and in FUTA, from which Wisconsin borrowed its language.® Jackson
concurred because she agreed with the Court’s holding that Wisconsin had dis-
criminated against Catholic Charities on religious grounds.®* But she argued
that another approach was available to Wisconsin and to interpreters of FUTA.
Rather than understand “religious purposes” in terms of an organization’s mo-
tivation or the manner in which it carries out its activities, in her view, courts
should focus on the types of activities that an organization performs.®* Accord-
ing to Jackson, it was a mistake to read FUTA’s text as requiring a “motivations-
only interpretation” into “why” organizations provide services.*® And it was a
mistake to inquire into “how” they provide those services, asking, as the Wiscon-
sin court had, about whether their activities were infused with religious

82. As this Essay was in the publication process, the State of Wisconsin filed briefs arguing that,
on remand, the Wisconsin Supreme Court should pursue a third option: to remedy the Es-
tablishment Clause violation in Catholic Charities by eliminating the statutory exemption for
nonprofits “operated primarily for religious purposes.” See Remedial Brief of the State Parties
at 13-14, Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666 (Wis.
2024) (No. 2020AP002007), 2025 WL 3049813 at *13-14. Wisconsin claims that if this remedy
is not available then “the sole legitimate criterion for eligibility seems to be religious motiva-
tion — if the State cannot search for objective indicia of religious purpose, that leaves only sub-
jective motives . . .. Seemingly any nonprofit that asserts a religious motivation would be-
come eligible.” Id. at 31-32. This claim accords with the interpretation of Catholic Charities
given above and with the arguments, presented infra Section II.C, that the Court’s decision is
best explained in terms of motivational sufficiency. Wisconsin’s proposed remedy also raises
questions about whether the government can generate equality by eliminating exemptions
after findings of discrimination. See Nelson Tebbe, Repeals of Religious Accommodations, 74 AM.
U. L. REV. 1, 27 (2024) (surveying and rejecting arguments that repeals of discretionary ex-
emptions are presumptively invalid under the First Amendment). See generally Mihir Khetar-
pal, Permissive Exemptions and Entrenchment, 85 U. PITT. L. REV. 27 (2023) (arguing that carve-
outs from permissive exceptions, such as the Religious Freedom Restoration Act (RFRA), are
constitutionally permissible).

83. See Cath. Charities, 605 U.S. at 272 (Jackson, J., concurring) (noting that “Wisconsin subse-
quently adopted” the “religious-purposes provision” of FUTA).

84. Id. at 270.
85. Id. at 273.
86. Id.
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content.®” Instead, Jackson argued that FUTA’s religious-purposes provision is
better interpreted as focused on “what the entity does” — on whether entities “ex-
ist to perform religious functions.”®®

In support of this interpretation of FUTA's religious exemption, Justice Jack-
son pointed, as the Wisconsin Supreme Court had,* to legislative history show-
ing that Congress had not intended to exempt various religiously motivated en-
tities. The House and Senate Reports on FUTA indicated that “a church related
(separately incorporated) charitable organization (such as, for example, an or-
phanage or a home for the aged) would not be considered . . . operated primarily
for religious purposes.”® By contrast, organizations dedicated to religious func-
tions, such as a college devoted to training ministers, “a novitiate,” or a “house
of study training candidates to become members of religious orders” would be
eligible for exemption.®! On Jackson’s reading, the distinction between these en-
tities was based on what services they performed and not on why or how they
performed them.®?

A functional approach to FUTA’s exemption language would treat similarly
situated religious and secular charitable entities alike. To borrow a well-known
example from Christopher Eisgruber and Lawrence Sager, a church-owned soup
kitchen would pay the same taxes as a soup kitchen owned and operated by a
secular Ms. Campbell.”® Ex hypothesi, the two kitchens perform the same func-
tion, provide the same services to the same people, and present the same risks of
workers’ need for unemployment compensation. That one is religiously moti-
vated is irrelevant, on this view. All that matters is that they provide the same
type of service.”*

Justice Jackson’s concurrence suggests that this functional approach is con-
sistent with the Court’s opinion in Catholic Charities. If her view is correct, then
on remand, the Wisconsin Supreme Court could adopt a functional

87. Id.
88. Id.

89. Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666, 681 n.15
(Wis. 2024).

go. Cath. Charities, 605 U.S. at 276 (Jackson, J., concurring) (quoting H.R. Rep. NoO. 91-612, at
44 (1969); and S. REP. NO. 91-752, at 48-49 (1970)).

9. Id.

92. Id.

93. See CHRISTOPHER L. EISGRUBER & LAWRENCE G. SAGER, RELIGIOUS FREEDOM AND THE
CONSTITUTION 11 (2007) (presenting the Ms. Campbell’s soup-kitchen hypothetical).

94. See Cath. Charities, 605 U.S. at 276-77 (Jackson, J., concurring) (“[O]rphanages, nursing
homes, and charities like them —i.e., entities whose ‘purpose’ is to care for children or tend to
the elderly—do not exhibit what Congress considered to be ‘religious purposes’ under this
exemption. And that is true regardless of whether religion motivates the entity’s work.”).

481



THE YALE LAW JOURNAL FORUM January 27, 2026

interpretation, while avoiding both a motivational approach and the now con-
stitutionally forbidden inquiry into whether a provider’s activities are sufficiently
religious in content. And if the Wisconsin court did follow this reasoning, pre-
sumably it would reach the same outcome as it did before, denying an exemption
to Catholic Charities.”®

But there are at least two reasons to be skeptical about this possibility. The
first, and most obvious, is that none of the other Justices joined Justice Jackson’s
concurrence. If others shared her view that the functional approach was availa-
ble, they could easily have signaled as much. That they did not suggests at least
ambivalence, if not outright rejection, of her view. Second, and more im-
portantly, the functional approach conflicts with the Court’s reliance on motiva-
tion to show a violation of denominational neutrality. In explaining why it was
impermissible to require that activities have additional religious content beyond
religious motivation, Justice Sotomayor pointed to Catholic Charities’s compli-
ance with Catholic doctrine, which prohibited proselytizing and religious dis-
crimination in the provision of charitable services.”® The Court recognized that
Catholic Charities was religiously motivated not to engage in those activities.
That motivation had the effect of turning its omission —its refusal to engage in
proselytization or discrimination —into a form of religious conduct, namely, the
provision of social services not otherwise infused with religious content.

On the motivational view, the distinction between why an entity performs
some action and what that action is (or what it means) collapses. Consider some
standard examples involving other religious exemptions. The use of peyote or
hoasca is a crime under the Controlled Substances Act,’” but if its use is reli-
giously motivated, then the conduct is part of a religious rite and protected by
statutory exemptions.”® Similarly, if a dozen people congregate in their home in
the midst of a pandemic to socialize, that might be a breach of public-health reg-
ulations. But if their gathering is religiously motivated, they are engaged in a
protected activity under the First Amendment.”” If a corporation refuses to pro-
vide coverage for FDA-approved forms of contraception, it could be subject to
onerous regulatory fines. But if its refusal to provide that coverage was reli-
giously motivated, then it might be characterized as the avoidance of religious

95. Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666, 672 (Wis.
2024).

96. Cath. Charities, 605 U.S. at 249-50.
97. See Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 425, 433 (2006).

98. Id. at 433-34.

99. See Tandon v. Newsom, 593 U.S. 61, 64 (2021) (granting a religious exemption from social-
gathering restrictions during the COVID-19 pandemic).
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complicity —a form of free exercise — protected under federal law.'® Or if a per-
son is fired from their job because they refuse to work on Sundays in order to
engage in some secular activity, such as caring for their children or elderly par-
ents, they have no claim for a workplace accommodation. But if they are reli-
giously motivated to worship on that day, then they may be entitled to relief un-
der federal employment discrimination law.'°!

In all these examples, religious motivation for engaging (or refusing to en-
gage) in some conduct changes the legal meaning of that action (or omission).
The reasons for doing something are relevant in determining what is being
done.'%? On the motivational view that the Court seems to embrace across a wide
range of exemption cases, including Catholic Charities, the why of an action mat-
ters for —and may indeed be constitutive of — what that action is or what it means
for purposes of granting exemptions under various statutory and constitutional
doctrines. ' In short, motivation cannot be severed from function. What an en-
tity does turns, at least in part, on why the entity is doing it.

If something like this view is at work, even implicitly, in Catholic Charities,
then the functional approach proposed by Justice Jackson cannot be an option
for applying religious exemptions that track FUTA’s “religious purposes” provi-
sion. The functional interpretation will be undermined by the claim that reli-
gious motivation alters an entity’s function. Justice Jackson wrote that on the
functional view, “Soup kitchens feed the hungry. Shelters house the

100. See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 692 (2014) (granting an exemption
under RFRA for religious refusal to comply with contraceptive mandate).

101. See Groft v. DeJoy, 600 U.S. 447, 453 (2023) (applying Title VII to a claim for Sunday Sabbath
observance).

102. Cf. Micah Schwartzman, Official Intentions and Political Legitimacy: The Case of the Travel Ban,
in POLITICAL LEGITIMACY: NOMOS LXI 201, 203 (Jack Knight & Melissa Schwartzberg eds.,
2019) (arguing that intentions and motivations can be relevant to the moral permissibility of
actions).

103. The Supreme Court has come close to stating this view expressly in the context of free exercise
exemptions under both the First Amendment and RFRA. In Thomas v. Review Board, the
Court held that a Jehovah’s Witness was entitled to a religious accommodation under the Free
Exercise Clause after objecting on religious grounds to a job that involved manufacturing
weapons. 450 U.S. 707, 719 (1981). The Court emphasized that the petitioner had “terminated
his employment for religious reasons,” id. at 716, and it cautioned against second-guessing
those reasons, holding that “it is not within the judicial function and judicial competence to
inquire whether the petitioner . . . correctly perceived the commands of [his] faith.” Id. More
recently, in applying RFRA, the Court invoked Thomas to require a deferential approach to
religious motivations for refusing to comply with legal obligations. See Hobby Lobby, 573 U.S.
at 725-26 (relying on Thomas to hold that religiously motivated individuals and companies
were substantially burdened by a requirement to provide insurance coverage for various forms
of contraception).
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homeless.”'* But on the motivational view, what a religiously motivated entity
“actually does” is transformed by its reasons.'®® A church-owned soup kitchen
fulfills a religious duty. It engages in what the Court calls a “theological prac-
tice[].”'°° Under this interpretation, motivation and function cannot be easily
separated. To know what an entity’s function is may require knowing its reasons
for action.

To be sure, the Court was not explicit about adopting this motivational in-
terpretation, which had been urged upon it by Catholic Charities,'” by the
United States as amicus curiae, ' and by the dissent in the Wisconsin Supreme
Court.'” But acceptance of this view helps to explain the logic of the Court’s
holding with respect to denominational neutrality, including its emphasis on
Catholic Charities’s religious reasons for not engaging in various forms of reli-
gious conduct. This view also provides a plausible rationale for why other Jus-
tices might not have joined in support of an alternative, function-based interpre-
tation of FUTA’s (and Wisconsin’s) religious exemption. '

. MOTIVATIONAL IRRELEVANCE

My claim up to this point is that Catholic Charities reflects the Court’s ac-
ceptance of a deeper view about religious motivation, pointing toward a princi-
ple of motivational sufficiency. According to this principle, a private individual’s
(or entity’s) religious motivation is sufficient to trigger a claim for religious

104. Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 605 U.S. 238, 275 (2025)
(Jackson, J., concurring).

105. See id.
106. Id. at 250 (majority opinion).
107. Brief for Petitioners, supra note 50, at 38-39.

108. See Brief for the United States as Amicus Curiae Supporting Petitioners at 10, Cath. Charities,
605 U.S. 238 (No. 24-154) (“[T]he relevant inquiry is whether the organization actually oper-
ates primarily for religious reasons, not whether another organization could undertake the
same activities for nonreligious reasons.”).

109. See Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666, 705 (Wis.
2024) (Bradley, J., dissenting).

no. Even if the distinction between motivation and function could be maintained, the functional
approach might be subject to a further objection, namely, that it presupposes a set of religious
functions that qualify an organization as religious. But what defines the set? In applying
FUTA’s religious-purposes provision (or its state equivalent), the government would have to
supply an answer to this question that does not conflict with the majority’s holding in Catholic
Charities, which prohibits limiting exemptions based on “theological choices” that favor some
religions over others. 605 U.S. at 251. And it is difficult to see how that could be accomplished
without falling back on a subjective or motivational approach.
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exemption.''" To say that motivation is sufficient means that no other religious
conduct can be required, at least not without running afoul of the Court’s prin-
ciple of denominational neutrality, which, as we have seen, forbids government
discrimination among religions.

While religious motivation plays this crucial role in exemption doctrine, the
Court seems to have adopted a radically different principle with respect to its
significance for government action. When public officials exercise their govern-
mental authority based on religious reasons, their motivations seem to have no
bearing on the constitutionality of their actions under the Establishment Clause.
In these circumstances, the Roberts Court now appears to embrace a principle of
motivational irrelevance, according to which religious motivation is never consti-
tutionally relevant when the government regulates private conduct or engages in
its own speech or expression.

In this Part, I consider whether the Court has, in fact, embraced the irrele-
vance of religious motivation in the context of government support for religion
under the Establishment Clause. I argue that, in signaling its rejection of a sec-
ular purpose requirement, the Court seems to have moved sharply in this direc-
tion. I then examine the doctrinal asymmetry that arises from adhering simulta-
neously to the principles of motivational irrelevance and sufficiency. Finally, I
suggest that despite the resulting incoherence, the Court is likely to persist in
maintaining these contradictory approaches to religious motivation.

A. Whither Secular Purpose?

Has the Roberts Court, in fact, adopted a principle of motivational irrele-
vance, such that whether the government has acted on the basis of religious mo-
tivation has no bearing in determining the constitutionality of its action? If the
Court has embraced this principle, or some version of it, then the Court has
taken an asymmetric view about when motivation matters. In the context of
granting religious exemptions, motivation is sufficient to make actions religious,
but in the context of government speech and coercion, motivation would be

m. Triggering a claim does not entail that the claim will be granted. The government might show
that it has not substantially burdened a religiously motivated practice. See, e.g., Bowen v. Roy,
476 U.S. 693, 699-700 (1986) (rejecting a free exercise challenge for lack of a substantial bur-
den); Lyng v. Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439, 450-51 (1988) (same); see
also Chad Flanders, Insubstantial Burdens, in RELIGIOUS EXEMPTIONS (Kevin Vallier ed., 2018)
(discussing the “threshold determination of burden that courts must make” in allowing claims
for religious exemptions to go forward). And even if the government has substantially bur-
dened religion, depending on the relevant standard of review, the government might advance
interests that defeat an exemption claim. See, e.g., United States v. Lee, 455 U.S. 252, 257, 259-
60 (1982) (finding a substantial burden on free exercise but holding that the government had
satisfied strict scrutiny); Bob Jones Univ. v. United States, 461 U.S. 574, 604 (1983) (same).
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irrelevant. I have argued above that the Court is committed to a motivational
view with respect to exemptions. Here, I offer some evidence that the Court may
also accept the irrelevance of motivation when it evaluates government action.
The argument for this conclusion turns on the Court’s recent rejection of the
Establishment Clause framework that it had applied for decades under Lemon v.
Kurtzman.''> The Lemon test, which was much derided by conservative jurists
and scholars,!!® held that a law violated the Establishment Clause unless it sat-
isfied three requirements: “First, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be one that neither advances
nor inhibits religion; finally, the statute must not foster ‘an excessive government
entanglement with religion.”''* The first part of this test recognized a “secular
purpose requirement,’''s which the Court applied on several occasions in find-
ing violations of the Establishment Clause.''® Under weak versions of this re-
quirement, the government was forbidden from being “motivated wholly by re-
ligious considerations.”'!” In later decisions, the Court relied on stronger
formulations, according to which a secular purpose had to be the “preeminent”
or “primary” purpose,''® or at least that the “secular purpose. .. ha[d] to be

n2. 403 U.S. 602, 612-13 (1971).

n3. See, e.g., Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 398-99 (1993)
(Scalia, J., concurring in the judgment) (criticizing Lemon and collecting criticisms of other
Justices); Shurtleff v. City of Boston, 596 U.S. 243, 282-83 (2022) (Gorsuch, J., concurring in
the judgment) (same); Michael Stokes Paulsen, Lemon Is Dead, 43 CASE W. RSRv. L. REv.
795, 797 (1993) (criticizing Lemon and announcing its death (prematurely, it turned out)).

ng. Lemon, 403 U.S. at 612-13 (first citing Bd. of Educ. v. Allen, 392 U.S. 236, 243 (1968); and then
quoting Walz v. Tax Comm'n, 397 U.S. 664, 674 (1970)). As the Court explained in Lemon,
its test was “gleaned” from earlier cases. Id. The Court had stated a secular purpose require-
ment nearly a decade earlier in striking down mandatory Bible reading in public schools. See
Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 222 (1963) (“That is to say that to
withstand the strictures of the Establishment Clause there must be a secular legislative pur-
pose....") (first citing Everson v. Bd. of Educ., 330 U.S. 1, 14-15 (1947); and then citing
McGowan v. Maryland, 366 U.S. 420, 442 (1961)).

ns. McCreary County v. ACLU of Ky., 545 U.S. 844, 859 (2005) (citing Wallace v. Jaffree, 472 U.S.
38, 75 (1985) (O’Connor, J., concurring in the judgment)).

n6. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 314-16 (2000) (applying the test to stu-
dent-led prayer at public-school football games); Edwards v. Aguillard, 482 U.S. 5§78, 586-93
(1987) (teaching creationism); Wallace, 472 U.S. at 56-61 (holding a moment of silence in
public schools); Stone v. Graham, 499 U.S. 39, 41 (1980) (per curiam) (posting of the Ten
Commandments in public schools).

n7. Lynch v. Donnelly, 465 U.S. 668, 680 (1984) (“The Court has invalidated legislation or gov-
ernmental action on the ground that a secular purpose was lacking, but only when it has con-
cluded there was no question that the statute or activity was motivated wholly by religious
considerations.”).

n8. Edwards, 482 U.S. at 590-91, §93-94.

486



THE ASYMMETRY OF RELIGIOUS MOTIVATION

genuine, not a sham, and not merely secondary to a religious objective.”''° But
notice that, under all of these variations on Lemon’s secular purpose requirement,
it was possible for the government’s religious motivation to be relevant under
the Establishment Clause. Even under the weakest version, the government had
to point to some “adequate secular object.”'*° If a law was “entirely motivated by
a purpose to advance religion,” then it lacked a constitutional basis.'*! At the
least, if the government’s only reason was religious, then under that limited cir-
cumstance, its motivation mattered to the permissibility of its action.'?* In short,
for decades—before and after Lemon —the Court recognized that the govern-
ment’s motivation was relevant under the Establishment Clause.

But in the last few years, all of this has changed—at least if the Roberts
Court’s recent statements about Lemon are to be taken at face value. In Kennedy
v. Bremerton School District, which held that a public high school was required to
allow a football coach to pray on the field after games,'** the Court declared that
it had “long ago abandoned Lemon.”'>* Writing for the majority, Justice Gorsuch
described Lemon in standard terms, stating that its “approach called for an ex-
amination of a law’s purposes, effects, and potential for entanglement with reli-
gion.”'?* The Court also rejected Justice O’Connor’s “endorsement test off-
shoot”!2® of Lemon’s secular purpose and effects requirements,'*” which asked
whether a “reasonable observer’ would consider the government’s challenged
action an ‘endorsement’ of religion.”'*® According to Gorsuch, all this had been
swept aside. In its place, the Court had adopted an interpretation of the Estab-
lishment Clause based on “reference to historical practices and understand-
ings.”'?® There was no indication that any part of the Lemon test survived under

1n9. McCreary County, 545 U.S. at 864.
120. Id. at 865 (discussing the Court’s application of the secular purpose requirement in Lynch).
121. Wallace, 472 U.S. at 56.

122. Id. (“[T]he First Amendment requires that a statute must be invalidated if it is entirely moti-
vated by a purpose to advance religion.”).

123. 597 U.S. 507, 514 (2022).
124. Id. at §34.

125. Id.

126. Id.

127. See Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., concurring). The endorse-
ment test was later adopted and applied by the Court. See County of Allegheny v. ACLU, 492
U.S. 573, 593-94 (1989); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309-10 (2000);
McCreary County v. ACLU of Ky., 545 U.S. 844, 866 (2005).

128. Kennedy, 597 U.S. at 534.
129. Id. at 535.
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the Court’s turn toward history and tradition.”*® The Court did not qualify its
abandonment of Lemon or preserve any aspect of that decision. In dissent, Justice
Sotomayor stated that the majority had “overrul[ed] Lemon entirely and in all
contexts”'*! and “call[ed] into question decades of subsequent precedents.”!**
The majority did not contradict or correct her.

If the Court has indeed rejected a secular purpose requirement as part of its
“abandonment” of Lemon, the implications would be profound. It would be per-
missible for the government to act on religious motivations in regulating private
conduct, provided its regulations are otherwise secular in their content. If the
government were to impose requirements to engage in religious practices, it
might be barred from doing so regardless of its motivation or intent. For exam-
ple, whatever their motivations, public officials cannot compel students to pray
or to participate in religious education.'** But if those officials were religiously

motivated to ban otherwise secular conduct, such as abortion,!** same-sex

130. But see Ira C. Lupu & Robert W. Tuttle, The Ten Commandments in Louisiana Public Schools: A
Study in the Survival of Establishment Clause Norms, 100 CHL-KENT L. REV. 601, 622 (2025)
(arguing that the Court in Kennedy “does not engage with, much less repudiate, the secular
purpose requirement, the original concern about primary effects, or the focus on excessive
entanglement”). Lupu and Tuttle claim that reading Kennedy to reject the Lemon test “vastly
overstates the significance” of the Court’s decision. Id. at 619. They may be correct that the
Court’s repudiation of the Lemon test was broader than necessary to justify its invalidation of
public-school policies prohibiting a coach’s practice of praying at football games. But even if
it was dicta, the Court’s rejection of Lemon was not constrained. The majority indicated that
the Court had previously found that “these tests ‘invited chaos’ in lower courts, led to ‘differing
results’ in materially identical cases, and created a ‘minefield’ for legislators.” Kennedy, 597 U.S.
at 534 (emphasis added) (quoting Capitol Square Rev. & Advisory Bd. v. Pinette, 515 U.S. 753,
768-69 n.3 (1995)). Thus, in describing what it “had long ago abandoned,” the Court referred
explicitly to the three parts of the Lemon test and to the endorsement test. 597 U.S. at §34.
Lupu and Tuttle argue persuasively that the Kennedy majority was mistaken in claiming that
the Court had previously abandoned those tests. See Lupu & Tuttle, supra, at 621-30. But, to
borrow from Justice Jackson, even if the Court is fallible, its declarations concerning the status
of legal doctrines may nevertheless be final. See Brown v. Allen, 344 U.S. 443, 540 (1953) (Jack-
son, J., concurring) (“We are not final because we are infallible, but we are infallible only
because we are final.”).

131 Kennedy, 597 U.S. at 572 (Sotomayor, J., dissenting).
132. Id. at 546.

133. See Engel v. Vitale, 370 U.S. 421, 424-25 (1962) (prohibiting government-sponsored prayer in
public schools); Abington Sch. Dist. v. Schempp, 374 U.S. 203, 223 (1963) (rejecting devo-
tional Bible reading in public schools). But see Ira C. Lupu & Robert W. Tuttle, The Remains
of the Establishment Clause, 74 HASTINGS L.]. 1763, 1803-04 (2023) (questioning the vitality of
the school prayer cases, Engel and Schempp, after the Court’s decision in Kennedy).

134. See Harris v. McRae, 448 U.S. 297, 326-27 (1980) (upholding restrictions on federal funding
of abortion).
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marriage,'* gender-affirming care,'*® teaching evolution,"” or school danc-

ing'*® —to name only a few litigated examples'*® — their decisions would not be
subject to challenge under the Establishment Clause. Whether a law, or any
other governmental action, is constitutionally permissible would have nothing
to do with its religious motivation. Even laws justified solely on religious
grounds would be legitimate. That conclusion, at any rate, would follow from
rejecting Lemon’s secular purpose requirement— even in its weakest forms—in
favor of a principle of motivational irrelevance.

Unless the Court finds its way back to some version of a secular purpose re-
quirement through its approach to “historical practices,” which seems rather un-
likely given criticisms of the requirement from conservative Justices, '*° the range
of permissible, religiously motivated government action could extend to serious
infringements on constitutional rights. As Professor Andrew Koppelman has ob-
served, without a secular purpose requirement, nothing prevents the govern-
ment from offering religious reasons as compelling governmental interests to
justify restricting individual liberties.'*' Consider, again, a religious prohibition
on same-sex marriage. In the years leading up to Obergefell v. Hodges,'** state
courts denied that religious purposes were rational grounds for refusing to

135. Cf. Goodridge v. Dep’t of Pub. Health, 798 N.E. 2d 941, 948 (Mass. 2003) (noting that
“[m]any people hold deep-seated religious, moral, and ethical convictions that marriage
should be limited to the union of one man and one woman, and that homosexual conduct is
immoral”); Varnum v. Brien, 763 N.W.2d 862, 904-06 (Iowa 2009) (addressing religious op-
position to same-sex marriage).

136. See, e.g., Hammons v. Univ. of Md. Med. Sys. Corp., 551 F. Supp. 3d 567, 589 (D. Md. 2021)
(holding that an Establishment Clause challenge to a hospital’s refusal, on religious grounds,
to provide gender-affirming care was barred by sovereign immunity); see also Elizabeth Sep-
per & James D. Nelson, Government’s Religious Hospitals, 109 VA. L. REV. 61, 74 (2023) (dis-
cussing religiously motivated refusals of care to transgender patients at government-owned
religious hospitals).

137. See Epperson v. Arkansas, 393 U.S. 97, 98-99 (1968).

138. See Clayton v. Place, 884 F.2d 376, 380 (8th Cir. 1989) (rejecting an Establishment Clause
challenge to a religiously motivated ban on school dancing).

139. See Richard Schragger, The Relative Irrelevance of the Establishment Clause, 9o TEX. L. REV. 583,
590-91 (2011) (offering additional examples of possible religiously motivated laws).

140. See sources cited supra note 113 (citing examples from Justices Scalia and Gorsuch).

141. See Andrew Koppelman, Secular Purpose, 88 VA. L. REV. 87, 163-65 (2002); see also Micah
Schwartzman, What If Religion Is Not Special?, 79 U. CHL. L. REV. 1351, 1398 (2012) (develop-
ing this objection to abandoning a secular purpose requirement); Camilo Andres Garcia, Re-
ligious Reasons in Politics: Some Problems for the Free Marketplace Model, 41 Law & PHIL. 601,
605-11 (2022) (criticizing the view that laws can be justified by religious reasons provided that
no fundamental rights are violated).

142. 576 U.S. 644 (2015).
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recognize a right to same-sex marriage.'*® Perhaps less explicitly, but neverthe-
less unmistakably, the Supreme Court did the same in Obergefell.'** If Lemon and
its secular purpose requirement are dead, however, then it is not clear on what
basis the Court could reject laws justified by religious reasons, whether in the
context of same-sex marriage or other matters involving rights that conflict with
deeply held religious views.'*

Carried to its logical conclusion, the abandonment of Lemon, or at least its
first prong, would have radical consequences. As Professor Koppelman has ar-
gued, “If the state were not limited to secular purposes, the effects would be so
far reaching that constitutional law would be unimaginably different from what
it is now.”'*® The secular foundations of governmental authority, including the
protection of basic constitutional rights, would be put in question. For that rea-
son, it might be difficult to accept the Court’s own description of its doctrine.
Perhaps the Court’s “abandonment” of Lemon must be taken “seriously, but not
literally.”'*” The Court has rejected Lemon and its progeny, especially in the con-
texts of school funding and government religious expression,'*® but a literal
reading —one that allows for laws based solely on religious reasons —would go
too far. And yet, the Court has not given any indication that a literal reading is

143. See Varnum v. Brien, 763 N.W.2d 862, 905 (Iowa 2009); Perry v. Schwarzenegger, 704 F.
Supp. 2d 921, 930-31, 1001-02 (N.D. Cal. 2010), aff d sub nom., Perry v. Brown, 671 F.3d 1052,
1096 (9th Cir. 2012).

144. See Obergefell, 576 U.S. at 672 (“Many who deem same-sex marriage to be wrong reach that
conclusion based on decent and honorable religious or philosophical premises, and neither
they nor their beliefs are disparaged here. But when that sincere, personal opposition becomes
enacted law and public policy, the necessary consequence is to put the imprimatur of the State
itself on an exclusion that soon demeans or stigmatizes those whose own liberty is then de-
nied.”); see also Micah Schwartzman, Richard Schragger & Nelson Tebbe, Obergefell and the
End of Religious Reasons for Lawmaking, ARC MAG (June 9, 2015), https://arcmag.org/oberge-
fell-and-the-end-of-religious-reasons-for-lawmaking [https://perma.cc/J7D4-ECs2]
(“Obergefell should put to rest the idea, which had been persisting, that American law touch-
ing on fundamental rights can be based purely in religious reasons . . . . But its statement on
the impermissibility of religious reasons for restricting basic rights is impossible to miss.”).

145. See Koppelman, supra note 141, at 163-64 (discussing religious opposition to interracial mar-
riage).

146. Id. at 163.

147. Cf. Salena Zito, Taking Trump Seriously, Not Literally, ATLANTIC (Sep. 23, 2016),
https://www.theatlantic.com/politics /archive/2016 /09 /trump-makes-his-case-in-pitts-
burgh/s501335 [https://perma.cc/AHFs-PQDM] (drawing this distinction when stating that
President Trump’s supporters take him “seriously, but not literally”).

148. See generally Richard Schragger, Micah Schwartzman & Nelson Tebbe, Reestablishing Religion,
92 U. CHIL L. REV. 199 (2025) (surveying recent shifts in Establishment Clause doctrine);
Frederick Schauer, Disestablishing the Establishment Clause, 2022 SUP. CT. REV. 219 (same).
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mistaken. Perhaps it will have an opportunity to do so in the future, as lower
courts continue to invalidate laws for lack of an adequate secular purpose.'*’

B. The Incoherence of Motivational Asymmetry

If the Court has rejected a secular purpose requirement, as it claims, then
constitutional doctrine would seem to embrace both the principle of motiva-
tional sufficiency, which makes religious motivation crucial for granting exemp-
tions, and the principle of motivational irrelevance, according to which religious
motivation has no role to play in determining whether government coercion or
expression is constitutional. Yet these two principles are starkly at odds with each
other. It is not clear how the Court could accept both simultaneously and main-
tain a coherent jurisprudence. *° This Section argues that while the Court cannot
reconcile these principles, its doctrinal commitments ensure that motivational
asymmetry will be a persistent feature of its Religion Clause jurisprudence.

To see the conflict between the principles, we can begin with the underlying
premise of the sufficiency principle: that motivation is relevant to —and perhaps
even determines — the meaning of actions. As Justice Bradley argued in her Wis-
consin dissent, “religious motivation makes an activity religious.”'>! Interest-
ingly, and perhaps tellingly, in her list of examples of actions that could be ren-
dered religious by acting for religious reasons, Justice Bradley included that
“[o]ne could erect a cross to promote a Christian message or honor fallen sol-
diers.”'5*> And here she cited American Legion v. American Humanist Association,
in which the Court rejected an Establishment Clause challenge to the Bladens-
burg Cross —a thirty-two-foot tall Latin cross displayed on public land in Mar-
yland — concluding that it had a “secular meaning” as a war memorial.'** But by
Justice Bradley’s logic, if the Cross had been erected to promote a Christian

149. See, e.g., Roake v. Brumley, 141 F.4th 614, 644 (5th Cir. 2025) (holding that a Louisiana law
requiring the posting of the Ten Commandments in public schools lacked a secular purpose
and was therefore unconstitutional under the Establishment Clause). In Roake, the Fifth Cir-
cuit reasoned that Stone v. Graham, 449 U.S. 39 (1980) (per curiam), which had invalidated a
similar law requiring the posting of the Ten Commandments, was controlling, and that only
the Supreme Court could reverse its own precedent. 141 F.4th at 642, 644.

150. I consider and reject some possible arguments for reconciling them infra Part III.

151. Cath. Charities Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm’n, 3 N.W.3d 666, 705 (Wis.
2024) (Bradley, J., dissenting).

152, Id.
153. 588 U.S. 29, 63 (2019).
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message,'>* that would have been a religious act.'*> On this view, there is no

distinction between the religiosity of public and private actions taken for reli-
gious reasons. Whether the actor is a private individual or a government official
exercising legal authority, motivations play a role in determining whether their
conduct is religious. There might be a further question whether, by engaging in
religiously motivated conduct, the government violates the Establishment
Clause. On some interpretations, the Clause permits certain forms of religious
expression or conduct by the state.'*® Even so, there is no question that motiva-
tion is at least relevant to whether the conduct at issue is religious.

Another example might help to illustrate the tension between the two prin-
ciples. Suppose, again, that Justice Bradley is correct, and that religious motiva-
tion can determine the meaning of both private and governmental action. Now
imagine that the same public officials who erect a cross for religious reasons then
refuse to certify same-sex marriages because they believe that doing so would
contravene the will of God."®” Such a decision would impose coercive sanctions
on couples who seek the legal benefits of marriage. To the extent motivation
makes meaning, those sanctions would enforce religious conduct, namely,

154. In American Legion, the Court avoided this conclusion by claiming that it was “all but impos-
sible” to know what purposes the Cross originally served and that there may have been a mix
of religious and secular reasons for adopting it. Id. at 57. Cf. Richard Schragger & Micah
Schwartzman, Establishment Clause Inversion in the Bladensburg Cross Case, 2018-19 AM.
CONST. SoC’y Sup. CT. REV. 21, 30 (2019) (discussing the lengths to which the American Le-
gion majority went to establish the secular meaning of the Bladensburg Cross, even as it crit-
icized the Establishment Clause precedents that had previously restricted religious expression
by the government).

155. It might have been a religious act even without religious motivation, if nonmotivational reli-
gious content is also sufficient in some circumstances to make conduct religious. But accord-
ing to the principle of motivational sufficiency, religious motivation alone —without further
content—is sufficient. Thus, with respect to whether the government engaged in religious
conduct, the Cross case was likely overdetermined.

156. For example, relying on history and tradition, the Court has read the Establishment Clause to
allow for legislative prayer. See Marsh v. Chambers, 463 U.S. 783, 786 (1983) (rejecting an
Establishment Clause challenge to legislative prayer); Town of Greece v. Galloway, 572 U.S.
565, 591-92 (2014) (allowing municipal prayer); see also McCreary County v. ACLU of Ky., 545
U.S. 844, 893-94 (2005) (Scalia, J., dissenting) (arguing that government officials may act on
religious motivations in expressing support for monotheism without violating the Establish-
ment Clause). But see Christopher C. Lund, The Congressional Chaplaincies, 17 WM. & MARY
BILLRTS. J. 1171, 1212-13 (2009) (criticizing the Court’s failure to address the conflict-ridden,
pervasively controversial, and broken history of legislative prayer); Thomas B. Colby, A Con-
stitutional Hierarchy of Religions? Justice Scalia, the Ten Commandments, and the Future of the
Establishment Clause, 100 Nw. U. L. REV. 1097, 1111-38 (2006) (criticizing Justice Scalia’s re-
jection of denominational neutrality in his McCreary County dissent).

157. Cf. Ermold v. Davis, 936 E.3d 429, 432 (6th Cir. 2019) (discussing the actions of Kim Davis, a
Kentucky county clerk who refused on religious grounds to issue marriage licenses after the
Supreme Court’s recognition of a right to same-sex marriage).
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conformity with a theological prohibition on same-sex marriage. If the Estab-
lishment Clause bars coercion of religious conduct,'® then this prohibition
would violate that rule. So would religiously motivated bans on abortion, in vitro
tertilization, gender-affirming care, the use of preferred pronouns, and other
forms of conduct that political majorities find objectionable on religious
grounds. If motivational sufficiency holds for such regulations, then the govern-
ment might, at least under some circumstances, be implicated in religious coer-
cion. A consistent application of the motivational view of religious action would
leave open the possibility that such coercion is an impermissible use of govern-
ment power under the Establishment Clause. And if that is correct, the principle
of motivational irrelevance —which holds that religious motivation is never rele-
vant to the constitutionality of government conduct or expression—must be
false. If it is impermissible for the government to coerce religious conduct, and
if motivation is relevant (let alone determinative) for whether conduct is reli-
gious, then motivation must matter, at least in some circumstances, under the
Establishment Clause.

One way to resolve this tension would be to reject the principle of motiva-
tional irrelevance. In other words, the Court could give up on the idea that mo-
tivation never matters for determining whether conduct is religious under the
Establishment Clause. If this seems unlikely, given the Court’s “abandonment”
of Lemon," another solution would be to work in the opposite direction. The
Court could reject the sufficiency principle by denying that religious motivation,
without more, is enough to establish eligibility for exemptions.

Within the American constitutional tradition, there is a strand of doctrine
that adopts something like this latter view. In Reynolds v. United States, the nine-
teenth-century precedent rejecting a free exercise exemption for Mormon polyg-
amy, Chief Justice Waite asked, “Can a man excuse his practices to the contrary
[of the law] because of his religious belief?”'*® And he famously answered that
“[t]o permit this would be to make the professed doctrines of religious belief
superior to the law of the land, and in effect to permit every citizen to become a

158. The view that the Establishment Clause prohibits religious coercion is widely held, including
by conservative members of the Roberts Court. See, e.g., Shurtleff v. City of Boston, 5§96 U.S.
243, 286 (2022) (Gorsuch, J., concurring in the judgment) (claiming that “most of [the] hall-
marks [of establishment] reflect forms of ‘coerc[ion]’ regarding ‘religion or its exercise’”
(quoting Lee v. Weisman, 505 U.S. 577, 587 (1992))); Am. Legion, 588 U.S. at 71 (Kavanaugh,
J., concurring) (including a prohibition on coercion among “an overarching set of principles”
for applying the Establishment Clause); Am. Legion, 588 U.S. at 75 (Thomas, J., concurring
in the judgment) (“The sine qua non of an establishment of religion is ‘actual legal coercion.”
(quoting Van Orden v. Perry, 545 U.S. 677, 693 (2005) (Thomas, J., concurring))).

159. See supra Section IL.A.
160. 98 U.S. 145, 166 (1878).

493



THE YALE LAW JOURNAL FORUM January 27, 2026

law unto himself.”'°! For the Reynolds Court, religious motivation for illegal con-
duct was irrelevant under the Free Exercise Clause of the First Amendment: “It
matters not that his belief was a part of his professed religion.”*¢>

The Court’s skepticism in Reynolds about religious motivation as a basis for
legal exemption was echoed more than a century later in Employment Division v.
Smith, which rejected a free exercise accommodation for the use of peyote.'®
Justice Scalia wrote that the Court had “never held that an individual’s religious
beliefs excuse him from compliance with an otherwise valid law prohibiting con-
duct that the State is free to regulate.”'** Formally speaking, Smith remains the
law with respect to interpreting the Free Exercise Clause, with the Court declin-
ing recent invitations to overrule it."®

Yet attempting to minimize the significance of religious motivation runs
counter to the recent trajectory of free exercise doctrine. There is little doubt that
Smith has been seriously undermined by a series of free exercise decisions over
the past decade,'*® and its continuing vitality is doubtful.'®” In several notable
cases, the Court has also granted statutory exemptions for religiously motivated
conduct.'®® Any reconciliation of the Court’s approach to religious motivation
that depends on the view articulated in Reynolds and Smith would be working
hard against the prevailing current of free exercise jurisprudence, which is now
more solicitous of exemption claims than at any point in American history.'* In

161. Id. at 167.
162. Id.

163. 494 U.S. 872, 890 (1990).
164. Id. at 878-79.
165. See, e.g., Fulton v. City of Philadelphia, 593 U.S. 522, 540 (2021) (declining to overrule Smith).

166. See, e.g., Mahmoud v. Taylor, 606 U.S. 522, 530 (2025); Fulton, 593 U.S. at 542; Tandon v.
Newsom, 593 U.S. 61, 64 (2021) (per curiam); Roman Cath. Diocese v. Cuomo, 592 U.S. 14,
21 (2020) (per curiam); Our Lady of Guadalupe Sch. v. Morrissey-Berru, 591 U.S. 732, 738
(2020); Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 584 U.S. 617, 625 (2018); see also
Schwartzman et al., supra note 1, at 220 (observing that “the Roberts Court has only once
applied Smith to reject a request for a religious exemption on its merits docket” and that “its
commitment to Swmith is obviously wearing thin”).

167. See Schwartzman et al., supra note 1, at 224 (surveying recent free exercise doctrine and argu-
ing that Smith’s “doctrine is so eroded at this point that it is difficult to expect principled ap-
plications of it”).

168. See, e.g., Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 591 U.S. 657, 663
(2020) (affirming regulatory exemptions from contraceptive coverage requirements); Bur-
well v. Hobby Lobby Stores, Inc., 573 U.S. 682, 692 (2014) (applying RFRA to grant an ex-
emption from federally-mandated contraceptive coverage); Holt v. Hobbs, 574 U.S. 352, 356
(2015) (applying the Religious Land Use and Institutionalized Persons Act to require exemp-
tion from prison-grooming policies).

169. See Schwartzman et al., supra note 1, at 211.
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short, there is little prospect that the Roberts Court would accept an account of
free exercise that diminishes the role of religious motivation in prompting claims
for exemptions.

What seems more likely, then, is that the Court will continue to embrace
both principles despite their inconsistency. When it comes to exemptions, moti-
vation matters — it transforms the social meaning of conduct in ways that trigger
statutory and constitutional protections. But when it comes to the exercise of
government power, either through coercive regulations or through official ex-
pression, the significance of religious motivation fades away entirely. The result
is a jurisprudence that privileges religious motivation when doing so serves reli-
gious ends and suppresses it when taking it into account would limit govern-
ment impositions of religion.

1i. AGAINST ASYMMETRY

This Part briefly anticipates several objections to the claim that motivation
should matter symmetrically across the Free Exercise and Establishment
Clauses. In other words, if motivation is relevant to exemptions, it must also
matter with respect to government expression and conduct that promotes reli-
gion. Some of these objections are familiar from arguments against secular pur-
pose requirements that have been addressed elsewhere.'”® But it may be helpful
to restate them here, if only because they might be invoked in support of the
asymmetric view that, while motivation matters for exemptions, it should be ir-
relevant in evaluating government speech and coercion under the Establishment
Clause.

First, critics sometimes claim that courts are not well-situated to ascertain
the motivations of public officials, especially when they are part of multimember
bodies like legislatures.'”" But this objection runs directly into the Court’s ani-
mus jurisprudence,'”* including in the free exercise context, where the Justices
have readily applied a totality-of-the-circumstances approach in finding hostility
toward religion.'”® For example, in Masterpiece Cakeshop v. Colorado Civil Rights

170. See Schwartzman & Schragger, supra note 13, at 2307-13.

m. See, e.g., John Hart Ely, Legislative and Administrative Motivation in Constitutional Law, 79 YALE
L.J. 1205, 1212-17 (1970) (providing a classic statement of this objection).

172. Cf. Ramosv. Louisiana, 590 U.S. 83, 87-88, 99-101 (2020) (finding that Louisiana and Oregon
laws allowing nonunanimous-jury convictions were motivated by racial animus).

173. See Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 584 U.S. 617, 639 (2018); see also
Leslie Kendrick & Micah Schwartzman, Comment, The Etiquette of Animus, 132 HARV. L.
REV. 133, 148-49 (2018) (tracing the doctrinal lineage of this approach to determining dis-
criminatory intent through Justice Kennedy’s opinion in Church of the Lukumi Babalu Aye,
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Commission, which involved a Christian baker who refused to serve a gay couple
celebrating their marriage, the Court relied on statements made by civil rights
commissioners to show a failure of “governmental neutrality.”'”* And in Kennedy,
the Court doubled down on this approach, indicating that “[a] plaintiff may also
prove a free exercise violation by showing that ‘official expressions of hostility’
to religion accompany laws or policies burdening religious exercise.”'”® If the
Court can conduct a sensitive inquiry into the statements and views of public
officials for purposes of determining religious animus, it is difficult to see why
the same inquiry cannot focus on intentions to promote religion, rather than to
inhibit it. Moreover, to the extent the Court requires neutrality toward religion,
one might expect that it would apply the same methodological approach to de-
termining official purposes, intentions, and motivations—or expressions of
them —whether in opposition to religion or in preference of it.

A second standard objection is that many facially neutral laws are consistent
with religious convictions. That such laws might be religiously motivated is not
a reason to invalidate them. A typical example here is a prohibition on murder.
Similarly, in rejecting an Establishment Clause challenge to restrictions on pub-
lic funding of abortion, the Court in Harris v. McRae stated that religious “op-
poslition] [to] stealing does not mean that a State or the Federal Government
may not, consistent with the Establishment Clause, enact laws prohibiting lar-
ceny.”'7® Religious justifications can overlap with secular purposes, and laws that
are supported by both are not, for that reason, vulnerable under the Establish-
ment Clause.

But this conclusion does not undermine either a well-formulated secular
purpose requirement or the argument above against the principle of motiva-
tional irrelevance. Some laws might be justified solely on religious grounds. Un-
der that circumstance, with no independent secular purpose, the objection
simply disappears. And indeed, even after McRae was decided in 1980, the Court
proceeded to apply a secular purpose requirement in several cases,'”” before its
recent declaration in Kennedy that it had abandoned Lemon.'”® As Justice Souter
wrote in McCreary County v. ACLU of Kentucky, “[ While] the secular purpose
requirement alone may rarely be determinative. . ., it nevertheless serves an

Inc. v. City of Hialeah, 508 U.S. 520, 540 (1993), which relied on Vill. of Arlington Heights v.
Metro. Hous. Dev. Corp., 429 U.S. 252 (1977)).

174. Masterpiece Cakeshop, 584 U.S. at 639.

175. Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 525 n.1 (2022) (citing Masterpiece Cakeshop,
584 U.S. at 639).

176. 448 U.S. 297, 319 (1980).
177. See cases cited supra note 116.

178. Kennedy, 597 U.S. at 534.
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important function.”'”® That function, according to Justice O’Connor, was to
“remind[] government that when it acts it should do so without endorsing a
particular religious belief or practice that all citizens do not share.”'*° But even if
one does not accept O’Connor’s focus on endorsement, her point holds more
generally. A secular purpose requirement guarantees that the government has
some religiously neutral basis for its action.

There can be disagreement about whether laws motivated primarily by reli-
gion have sufficient secular justification. But when laws are motivated solely by
religious considerations, their meaning is fixed by that motivation, in a way that
the standard counterexamples (of laws against murder, theft, etc.) fail to address.
Such laws may be infrequent, but their scarcity may itself be a function of the
longstanding Lemon framework, which prohibited laws motivated solely on re-
ligious grounds. Without Lemon’s secular purpose requirement, laws motivated
primarily or entirely by religious justifications could become more prevalent. But
whatever the effect of abandoning that rule, the argument from mixed motives
and overdetermined purposes is not sufficient to show that religious motivations
are always irrelevant.'®" If there are some instances in which governmental ac-
tions are entirely motivated by religious convictions, and if the meaning of those
actions is determined by their motivations, then motivations are relevant in at
least those limited circumstances. And if motivations are relevant in this way,
that is sufficient to defeat the principle of motivational irrelevance —the claim
that motivations never matter in determining the constitutional permissibility of
governmental action.

A final objection to the relevance of religious motivation is that it would be
unfair and discriminatory to exclude the religious motivations of religious citi-
zens and public officials in enacting legislation and other government policies. '®*
Singling out religious convictions for special disability is, according to this argu-
ment, an expression of hostility toward religion.'®* The effect of this argument

179. 545 U.S. 844, 859 (2005) (quoting Wallace v. Jaffree, 472 U.S. 38, 75 (1985) (O’Connor, J.,
concurring in the judgment)).

180. Wallace, 472 U.S. at 75-76.

181. For further discussion of mixed-motive cases involving religious and secular reasons, see Mi-
cah Schwartzman, Must Laws Be Motivated by Public Reason?, in PUBLIC REASON AND COURTS
45, 61-65 (Silje A. Langvatn, Mattias Kumm & Wojciech Sadurski eds., 2020).

182. See Schwartzman & Schragger, supra note 13, at 2313 (observing that “[t]he final move in this
argument is to claim that discriminating against religious believers in this way burdens their
ability to exercise their faith, leading to the tidy conclusion that interpreting the Establish-
ment Clause to include a secular purpose requirement violates the Free Exercise Clause”).

183. See, e.g., McCreary County, 545 U.S. at 9oo (Scalia, J., dissenting) (arguing that application of
the secular purpose requirement demonstrated “the Court’s hostility to religion”); Michael
W. McConnell, Five Reasons to Reject the Claim that Religious Arguments Should be Excluded from
Democratic Deliberation, 1999 UTAH L. REV. 639, 642-43; Paulsen, supra note 113, at 803-04.
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is to turn a secular purpose requirement under the Establishment Clause into a
violation of the Free Exercise Clause.'®*

But this argument faces two difficulties. First, under the principle of motiva-
tional sufficiency, religious convictions are singled out for special treatment
when it comes to exemptions. Secular beliefs are not taken to alter the meaning
of actions in the same way.'®® But if religious motivations have this effect, it is
hard to see why they do not also transform the meaning of government action.
And if that is the case, then some account is needed to explain why it is fair to
single out religious motivations as relevant for purposes of receiving special legal
protections, while being treated like secular political and ideological views as
permissible grounds for legal decision-making. The second problem, mentioned
above, is that if this fairness argument is taken to its conclusion,'®® it is difficult
to see how courts could resist reliance on religious reasons, not only as grounds
for lawmaking but also as compelling interests for overriding individual rights.
The Court has never embraced this view, which has potentially radical and the-
ocratic implications.'®” Perhaps this marks a limit to how far the principle of
motivational irrelevance can be taken.

CONCLUSION

It may seem that we have traveled some distance from Catholic Charities. Yet,
in the litigation leading to the Supreme Court’s decision, religious motivation
played a central role in the arguments for granting and extending exemptions.
Although the Court’s opinion focused on denominational neutrality, its analysis
presupposed that religious motivation alters the meaning of conduct. The Court
did not explicitly reject Justice Jackson’s functional approach to understanding
“religious purposes,” but the logic of its decision runs contrary to her view. Re-
ligious motivation is sufficient as a basis for triggering exemption claims because

184. See Schwartzman & Schragger, supra note 13, at 2315-16 (“This would take the ‘equal treat-
ment’ argument to its ultimate conclusion, with an interpretation of free exercise that, rather
strikingly, includes a legislative ‘right’ to adopt religiously motivated laws.”).

185. If religious beliefs have this effect, then it is hard to see why some nonreligious ethical and
philosophical views do not. See generally Schwartzman, supra note 141 (arguing against the
fairness of privileging religious convictions over comparable secular views).

186. See supra text accompanying notes 133-141.

187. See Lupu & Tuttle, supra note 130, at 626-27 (“The normative importance of the survival of
the requirement of predominant secular purpose is particularly significant . . . . The alterna-
tive —that the state is free to coerce people for religious reasons alone or to subsidize faith
practices for their own sake —is contrary to our jurisprudence and our constitutional charac-
ter.”).
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why an entity does something affects our understanding of what it is doing. Mo-
tivation is relevant to function, even if not necessarily determinative of it.

But at the same time, the Court seems to have embraced an interpretation of
the Establishment Clause that makes motivation irrelevant to understanding the
meaning of government action—which denies that motivation can inform, or
determine, what it is that the government is doing. This asymmetry is difficult,
and perhaps impossible, to justify. There is a deep tension, then, emerging in the
Court’s doctrine of religious freedom, and resolving it with integrity requires
developing a more systematic and consistent view about when motivation is rel-
evant to both the free exercise and disestablishment of religion. Given the
Court’s apparent commitment to treating motivation as relevant with respect to
exemptions, it should apply the same reasoning with respect to government ex-
pression and coercion. Rejecting motivational irrelevance under the Establish-
ment Clause would shore up a secular purpose requirement and guard against
the possibility of limiting individual rights and liberties on the basis of religious
reasons. But the Roberts Court has shown no indication that it will pursue a
consistent approach. Instead, adopting an asymmetric view of motivation re-
flects and advances this Court’s preference for religion.'®

Hardy Cross Dillard Professor of Law, University of Virginia School of Law. For
helpful comments and discussion, I thank Leslie Kendrick, Christopher Lund, Ira C.
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engagement with this Essay.

188. See Schwartzman et al., supra note 1, at 213 (arguing that the Roberts Court has embraced a
doctrine of structural preferentialism).
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