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Lawyers’ Monopoly and the Promises of Al
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ABSTRACT. Access to justice in American civil courts won’t come through free or pro bono
lawyers. To drive down costs, we need to loosen bar regulation and streamline procedures. And
we should embrace technology and AI responsibly to give more people the legal help they need
but can’t afford.

INTRODUCTION

Justice isn’t cheap. America’s legal system works for big disputes—those
worth, say, fifty thousand dollars or more. Contingency-fee lawyers take those
cases, and litigation finance helps pay for even bigger ones.' But numerically,
that’s only the top of the pyramid. The pyramid’s base comprises many more,
smaller-dollar disputes and transactions: wills, divorces, custody of children,
apartment leases, employment contracts, and the like.? Poor and even middle-
class people often can’t afford to pay two hundred dollars per hour to get di-
vorced, negotiate away a noncompete clause, or fight an eviction.?

That rate seems high to ordinary people, yet low to lawyers. Lawyers earning
two hundred dollars per hour may struggle to pay overhead: rent, secretaries,
paralegals, and Lexis and Westlaw bills, not to mention student loans. Our ex-
pectation of bespoke lawyering for every need, big or small, dose’t work finan-
cially for small-dollar cases.

1. Issachar Rosen-Zvi, Just Fee Shifting, 37 FLA. ST. U. L. REV. 717, 729-30 (2010).

2. The Justice Gap: The Unmet Civil Legal Needs of Low-Income Americans, LEGAL SERVS. CORP. 33-
38 (Apr. 2022), https://Isc-live.app.box.com/s/xl2vauraiotbbzrhuwtjlgioempsmyz1 [https://
perma.cc/B6JE-2UAS].

3. Id. at 49, 52.
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Lawyers like lawyers. Lawyers trust lawyers. And when you have a hammer,
everything looks like a nail. So when lawyers see pro se litigants, they (we) nat-
urally think the solution is to come up with more free lawyers for them.

Unfortunately, that approach hasn’t worked. The American bar has been try-
ing it for decades, without success.* No cavalry is going to charge over the hill to
the rescue. And the amount of pro bono legal help available is dwarfed by the
scale of unmet legal needs. Some surveys report that nearly thirty percent of
American legal needs go unmet, with people “lump[ing]” it rather than pursu-
ing any kind of redress.® In most other countries, much of that thirty percent
gets help from paraprofessionals, but we forbid that as unauthorized practice of
law.® That lack of access to justice is a crisis, and over the decades it has only
grown.”

Yet the American bar cartel is not responsive. And a proper response could
threaten many lawyers’ livelihoods. Many depend on getting potential clients to
scrape together whatever funds they can to pay for legal services. Free or low-
cost legal services on a massive scale would undermine many lawyers’ current
business models.® It’s hard to help those who can’t afford services without also
helping those who stretch to pay but would much prefer to pay less. But even
though reforms would hurt those lawyers, they would help many more people
who can’t afford legal help.

Part I of this Essay advocates increasing access to justice by loosening bar
regulation. Though deregulation would be disruptive, its benefits outweigh the
costs. Bar authorities can license paraprofessional help, much as medical author-
ities let nurse practitioners, midwives, urgent-care clinics, and the like supple-
ment doctors and hospitals. They can also authorize faster, cheaper paths to the
bar than three years of full-time law school. Judges must play a role too. We need
to streamline our procedures, experiment with inquisitorial and small-claims

approaches, and be more patient and accepting of pro se litigants. Clerks of court
should lend a hand too.

4. BENJAMIN H. BARTON & STEPHANOS BIBAS, REBOOTING JUSTICE: MORE TECHNOLOGY, FEWER
LAWYERS, AND THE FUTURE OF LAW 70-72, 99-101 (2017).

5. Gillian K. Hadfield, Higher Demand, Lower Supply? A Comparative Assessment of the Legal Re-
source Landscape for Ordinary Americans, 37 FORDHAM URB. L.J. 129, 140 (2010) (“[P]oor peo-
ple in America ‘lump’ their problems, doing nothing to resolve difficulties . . . 7).

6. Id. at135-37.

7. See Nora Freeman Engstrom & David Freeman Engstrom, The Making of the A2] Crisis, 75
STAN. L. REV. ONLINE 146, 149-52 (2024).

8. See generally Robert J. Derocher, Solo but Not Alone: Bars Seek to Include Solo and Small Firm
Practitioners, AM. BAR AsS'N (July-Aug. 2007), https://www.americanbar.org/groups/bar-
leadership/publications/bar_leader/2006_07/3106/solo  [https://perma.cc/S2ZC-94GR]
(describing the business model of small law firms).
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Loosening up bar regulation will also let technology play a bigger role, as
Part IT explains. Legal websites, fillable forms, and courthouse computer kiosks
can help. But bigger change is at hand: artificial intelligence (AI). All we read
about Al in the legal field are the massive failures —the hallucinated authorities
and ideological distortions.® Thus, some courts have forbidden using AL '

Despite these and other downsides, A holds enormous promise. It’s proba-
bly already better than pro se litigants are, and it certainly will be soon. Rather
than trying to prevent change, courts and the bar need to loosen up and experi-
ment with Al to help with everything from litigation to contract drafting to em-
ployment advice.

Of course, there must be checks. Courts should keep enforcing rules like Rule
11 and explain litigants’ obligations to verify everything they file. We should dis-
tinguish between general predictive Al and tools trained on reputable legal au-
thorities. But, I conclude, we’re better off embracing the future responsibly than
resisting it. Even if we can’t give everyone lawyers, we can at least give more

people the legal help they need.

l. LOWERING BAR BARRIERS

Bar regulation is supposed to be consumer protection. By insisting on three
years of full-time law school followed by a comprehensive, state-specific bar
exam, bar authorities hope to guarantee top-notch representation.'' Legal edu-
cation is long and costly. State-specific licensing creates more barriers to entry.
And lawyers are careful about tailoring their help to each individual client and
case. For the high-dollar cases, this model may work. But at the bottom, it back-
fires. The lucrative cases get a Cadillac approach with a Cadillac price tag, while
the small ones are priced out of the market.'?

Overregulation thus hurts clients with less money and smaller cases. And it’s
dubious how much it helps the rest. One would expect that true consumer

9. See, e.g., Benjamin Weiser & Nate Schweber, The ChatGPT Lawyer Explains Himself, N.Y.
TiMES (June 8, 2023), https://www.nytimes.com/2023/06/08/nyregion/lawyer-chatgpt-
sanctions.html [https://perma.cc/M4DR-9WX7].

10. See, e.g., Michael J. Newman, Standing Order Governing Civil Cases, S.D. OHIO 11 (Dec. 18,
2023), https://www.ohsd.uscourts.gov/sites/ohsd/files//MJN%20Standing%20Civil%200r
der%z2o0eft.%2012.18.23.pdf [https://perma.cc/SY89-L4WV] (“No attorney for a party, or a
pro se party, may use Artificial Intelligence . . . in the preparation of any filing submitted to the
Court.”).

n.  See Legal Info. Inst., Admission to Practice, CORNELL L. SCH., https://www.law.cornell.edu
/wex/admission_to_practice [https://perma.cc/9KQG-ZHML].

12.  See Teri J. Dobbins, The Hidden Costs of Contracting: Barriers to Justice in the Law of Contracts,
7J.L. SOC’Y 116, 130-31 (2005).
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protection would mean suspending and disbarring inept lawyers. Yet these sanc-
tions are rare.'® It’s hard to get into the bar and even harder to get tossed out of
it. In practice, the regulations are more suited to protecting lawyers’ turf than to
protecting poor clients.

The organized bar’s standard response is twofold. First, for decades, pro-
gressive lawyers have sought a civil Gideon right to appointed counsel for
important civil cases, like immigration, landlord-tenant, and child custody.'*
Pointing to the large numbers of people who lack the resources to hire legal
counsel in civil cases, these advocates have argued that, like in criminal cases,
poor litigants should be guaranteed a free, appointed lawyer.'® But this legal
campaign has gone nowhere. A little more than a decade ago, in Turner v. Rogers,
all nine Justices of the Supreme Court rejected the argument that due process
requires giving an allegedly “deadbeat dad” a free lawyer before holding him in
civil contempt.'® State courts and legislatures have likewise refused to mandate
or fund a civil Gideon right.'” As I've argued elsewhere, it’s just not happening.'®

The bar’s second response is almost as unhelpful. Bar authorities have long
called for lawyers to provide pro bono legal assistance to the poor.'® But the
amount of pro bono help given is dwarfed by unmet legal needs.?® And as men-
tioned, a massive pro bono campaign would undercut the business model of
tamily lawyers, trusts-and-estate lawyers, employment lawyers, and the like, by
giving their potential clients free legal services.

Professional protectionism is understandable. Competent legal help matters.
But we’ve made the best the enemy of the good, leaving huge numbers of people
without any assistance. Yes, people need good legal help. They also need health-
tul food and good medical care. And we don’t limit food to organic produce or

13. See 2021 Survey on Lawyer Discipline Systems, AM. BAR ASS'N 9-12 (Nov. 2023),
https://www.americanbar.org/content/dam/aba/administrative/professional responsibil-
ity/sold-survey/2021/2021-sold-report-final. pdf [https://perma.cc/P7EF-ML7V] (describing
the outcome of state bar disciplinary proceedings).

14. Russell Engler, Connecting Self-Representation to Civil Gideon: What Existing Data Reveal About
When Counsel Is Most Needed, 37 FORDHAM URB. L.J. 37, 43-44 (2010).

15.  See, e.g., Robert J. Derocher, Access to Justice: Is Civil Gideon a Piece of the Puzzle, BAR LEADER
(July-Aug. 2008), https://www.americanbar.org/groups/bar-leadership/publications/bar
_leader/2007_08/3206/gideon [https://perma.cc/EUL5-2WT3].

16. 564 U.S. 431, 448, 461 (2011).

17.  Civil Right to Counsel, AM. BAR ASS'N, https://www.americanbar.org/groups/legal_aid
_indigent_defense/civil_right_to_counsel1 [https://perma.cc/RRCs-4PT9].

18. BARTON & BIBAS, supra note 4, at 70-72.

19. See, e.g., Pro Bono Now, AM. BAR ASS'N, https://www.americanbar.org/groups/probono
_public_service/projects_awards/probononow [https://perma.cc/UJoV-4W6F].

20. Hadfield, supra note s, at 152.
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fancy restaurants, nor do we limit medical care to doctors at top-flight hospitals.
On the contrary, groceries and restaurants sell a wide range of food at many price
points, and patients have many alternatives to doctors and hospitals, including
midwives, nurse practitioners, telehealth, urgent-care centers, and minute clin-
ics. These alternatives are often faster, cheaper, and more convenient.?'

In a choice between lawyers’ entrenched interests and the public interest, the
public’s access to justice should win. Bar authorities should experiment with
simpler, cheaper ways to train lawyers, like apprenticeships, remote education,
more part-time and night education, and law degrees focused on specialties like
criminal defense or consumer law.

Over the past few years, we’ve seen how law students can learn remotely.
The COVID-19 pandemic forced many law schools to transition to virtual plat-
forms like Zoom. Although there were a few bumps along the way, schools made
the switch successfully.>” Even post-pandemic, some schools continue to offer
remote and hybrid courses.?® That is a step in the right direction. In-person ed-
ucation remains the gold standard, but remote and hybrid options can bring
down costs and make legal education more flexible, especially for students jug-
gling families and careers.**

Bars should also experiment with limited-license legal professionals, paral-
leling what many other countries do. Many Latin American countries, for in-
stance, let notarios handle simpler legal issues, bridging the gap between high-
cost professionals and overworked aid organizations.?® The American bar could
follow their lead, letting paralegals and social workers do the same.

A few American states timidly experimented with that, but they may not
have lowered the costs and training requirements enough to let these programs
succeed.?® For example, Washington State lets licensed nonlawyers, called “lim-
ited license legal technicians,” advise and assist people going through “divorce,

2. See, e.g., Lindsay Allen, Janet R. Cummings & Jason M. Hockenberry, The Impact of Urgent
Care Centers on Nonemergent Emergency Department Visits, 56 HEALTH SERVS. RSCH. 721, 728-
29 (2021).

22. See, e.g., Elaine McArdle, Covid Adaptation, HARV. L. TODAY (Aug. 26, 2020), https://hls.har-
vard.edu/today/covid-adaptation [https://perma.cc/K792-FBWA].

23. ABA-Approved Law Schools with Approved Distance Education J.D. Programs, AM. BAR ASS'N,
https://www.americanbar.org/groups/legal_education/resources/distance_education/ap-
proved-distance-ed-jd-programs [https://perma.cc/7FA3-4P7V].

24. Lael Weinberger, Keep Distance Education for Law Schools: Online Education, the Pandemic, and
Access to Justice, 53 LOoY. U. CHL. L.J. 211, 223-24 (2021).

25. Jean C. Han, The Good Notario: Exploring Limited Licensure for Non-Attorney Immigration Prac-
titioners, 64 VILL. L. REV. 165, 170-71 (2019).

26. Zachariah Demeola & Michael Houlberg, To Close the Justice Gap, We Must Look Beyond
Lawyers, INST. FOR ADVANCEMENT AM. LEGAL Sys. (Nov. 4, 2021), https://iaals.du.edu/blog
/close-justice-gap-we-must-look-beyond-lawyers [https://perma.cc/FY76-RC7C].

924


https://hls.harvard.edu/today/covid-adaptation/
https://www.americanbar.org/groups/legal_education/resources/distance_education/approved-distance-ed-jd-programs/

LAWYERS’ MONOPOLY AND THE PROMISE OF Al

child custody, and other family law matters.”*” The tasks they handle are simple
ones that do not require three years of specialized legal training. This is a step in
the right direction, but the scope of what these technicians may do is still too
narrow to make a serious dent in the access-to-justice problem.

True, these measures will disrupt some segments of the bar. That means
some pain for existing market participants, much as the rise of Uber hurt exist-
ing taxi companies.*® But it also grows the size of the pie, as people who previ-
ously got no legal help now get some (much as the advent of Uber and Lyft seems
to mean more rides total, not just the cannibalization of existing taxi trips*”).
That trade-off seems typical of what Joseph Schumpeter calls capitalism’s “crea-
tive destruction,” in which industries evolve by finding more cost-effective ways
to deliver goods and services.*°

More choices are generally better. Consumers with more money or higher-
dollar legal matters are still likely to seek traditional lawyers for traditional ser-
vices, much as wealthier patients still get fee-for-service medical care. Poor and
middle-class consumers will reap most of the gains, as they have more options
within their price ranges.

Courts should also do their part. Too many courts tell their court clerks not
to say anything to pro se litigants lest they commit the unauthorized practice of
law.?! They could at least point litigants in the right direction, offering them
some basic tips and electronic resources. Courts could, for example, give pro se
litigants informational guides that explain what documents they must file to
start a lawsuit, or could help connect them with local legal-aid organizations that
would be willing to help.

Courts can also streamline procedures. Currently, procedural rules are de-
signed by lawyers for lawyers. Adversarial procedures presuppose a competent,
well-funded lawyer on each side to explore and exercise the various options. But
civil courts need not be adversarial. Instead of relying on a lawyer to frame the
issues and conduct discovery, judges or court clerks can inquire into the basic
facts and common issues and defenses. That sounds like an exotic European

27.  Limited License Legal Technicians, WASH. STATE BAR AsS'N, https://wsba.org/for-legal-profes-
sionals/join-the-legal-profession-in-wa/limited-license-legal-technicians
[https://perma.cc/353S-6VGC].

28.  See Judd Cramer & Alan B. Krueger, Disruptive Change in the Taxi Business: The Case of Uber,
106 AM. ECON. REV. 177, 177-79 (2016).

29. Regina R. Clewlow & Gouri Shankar Mishra, Disruptive Transportation: The Adoption, Utili-
zation, and Impacts of Ride-Hailing in the United States, U.C. DAVIS INST. OF TRANSP. STUD. 2
(2017), https://steps.ucdavis.edu/wp-content/uploads/2017/10/ReginaClewlowDisuptive-
Transportation.pdf [https://perma.cc/RZ8P-NFCU].

30. JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY 81 (3d ed. 1950).
31.  Lauren Sudeall, The Overreach of Limits on “Legal Advice,” 131 YALE L.J.F. 637, 644-47 (2022).
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import. But it’s also how Social Security administrative law judges already han-
dle disability cases.*? And it’s how family courts must gauge an allegedly absen-
tee parent’s ability to pay before holding him or her in civil contempt for not
paying child support.®* In simple cases like these, the costs of an adversarial sys-
tem (namely, expensive lawyers and long, drawn-out proceedings) outweigh the
benefits (such as exhaustive discovery, briefing, and argument). So the parties
are better off having the court take over and expedite the proceedings.

Another approach is to expand small-claims courts. Those courts use proce-
dures designed for pro se litigants and sometimes even ban lawyers.** These
slimmed-down procedures quickly and cheaply resolve minor disputes.* For ex-
ample, a study of a county’s small-claims court system in California found that
the average time from filing a complaint to trial was fifty-seven days.?® That is
far faster than the multiple years it usually takes for cases to get to trial in federal
court.?” The study also found that the county’s small-claims court processed
around a whopping five thousand cases in a year, using a single courtroom and
with far lower administrative costs than the usual system.*®

Expanding small-claims courts” informal, efficient procedures to other mi-
nor-dispute contexts would reduce the cost and access barriers to poorer liti-
gants. Though the procedural protections afforded in the normal court system
are important in high-value and high-stakes cases, the benefits of reduced pro-
cedure seem to outweigh the costs in smaller cases. If asked to choose between
resolving their legal problems with reduced procedure and “lumping it,” surely
most litigants would choose the former.

Plus, there’s surprisingly little evidence that lawyers are essential to fairness.
What evidence we have suggests that the answer depends on the type of proce-
dure. In courts that use formal, adversarial procedures, having a lawyer seems to
matter.*® But in courts with informal, less adversarial procedures, it’s not clear

32. See20 C.ER. § 498.204(b) (2024).
33. See Turner v. Rogers, 564 U.S. 431, 447-48 (2011).

34. James C. Turner & Joyce A. McGee, Small Claims Reform: A Means of Expanding Access to the
American Civil Justice System, 5§ UDC L. REV. 177, 178-79 (2000).

35. Bruce Zucker & Monica Her, The People’s Court Examined: A Legal and Empirical Analysis of the
Small Claims Court System, 37 U.S.E. L. REV. 315, 345 (2003).

36. Id.

37.  Civil Case Processing in the Federal District Courts, INST. FOR ADVANCEMENT AM. LEGAL SYS. 99-
100 (2009), https://www.uscourts.gov/sites/default/files/iaals_civil_case_processing_in
_the_federal district_courts.pdf [https://perma.cc/KEH6-FDZH].

38. Zucker & Her, supra note 35, at 345.

39. See D. James Greiner, Cassandra Wolos Pattanayak & Jonathan Hennessy, How Effective Are
Limited Legal Assistance Programs? A Randomized Experiment in a Massachusetts Housing Court 1
(Sept. 1, 2012), https://ssrn.com/abstract=1880078 [https://perma.cc/L4FL-XE6P].
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that a lawyer matters much.*° As it turns out, much of the value that lawyers add
comes from their ability to navigate complex, formal procedures. So minimizing
procedure in simpler cases would let poorer litigants get fair results without
needing to shell out for a lawyer.

In short, the bar and courts can work together to streamline procedures and
offer alternative legal help. Perhaps the most promising source of alternative help
may come from technology, as the next Part explains.

. Al AND OTHER TECHNOLOGY

The bench and the bar are innately cautious, and with good reason. The rule
of law has grown sturdy over time, like a mature tree, and procedures survive
often because they have proven useful and workable. We judges are former law-
yers. We are comfortable with and used to the bar cartel. We become judges after
lengthy careers as members of the bar. We didn’t grow up using the most recent
tech, we don’t understand it well, and we aren’t always comfortable with it. Un-
derstandably, we hesitate to change.

But as Edmund Burke teaches, we must couple our disposition to conserve
with an inclination to improve.*' And modern technology offers many ways to
increase access to justice. Websites like Google Scholar and Cornell’s Legal In-
formation Institute have long made cases and statutes available to all for free.**
Fillable forms drive down the costs of basic wills, leases, and other contracts.
Computer kiosks in clerk’s offices can offer step-by-step instructions and forms
to guide pro se litigants.

Software can do more than just provide information and templates. Online
dispute-resolution services like Modria automate mediating parties’ disputes,
usually obviating the need for a human mediator.*’ LegalZoom and Rocket Law-
yer help incorporate and set up businesses cheaply, and, for an extra fee, they
offer a lawyer to consult and personalize those standard arrangements.** By

go. Id.; Rebecca L. Sandefur, The Impact of Counsel: An Analysis of Empirical Evidence, 9 SEATTLE
J. FOR SOC. JUST. 51, 73-74 (2010) ; BARTON & BIBAS, supra note 4, at 104-07.

4. EDMUND BURKE, REFLECTION ON THE REVOLUTION IN FRANCE 54 (Frank M. Turner ed., Yale
Univ. Press 2003) (1790).

42. See GOOGLE SCHOLAR, https://scholar.google.com [https://perma.cc/XUTs-JB6A]; Legal
Info. Inst., CORNELL L. SCH., https://www.law.cornell.edu [https://perma.cc/SBJ5-Z4BR].

43. Humayun Khan, Modria Launches Dispute Resolution Tool to Scale Former eBay and Paypal Tech,
BETAKIT (Nov. 19, 2012), https://betakit.com/modria-launches-dispute-resolution-tool-to-
scale-former-ebay-and-paypal-tech [https://perma.cc/2QY4-QoU7].

44. See Business, LEGALZOOM, https://www.legalzoom.com/business [https://perma.cc/UT5G-
WSQV]; ROCKET LAWYER, https://www.rocketlawyer.com [https://perma.cc/ssGH-QGN
8].
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unbundling legal services per transaction, they provide a range of affordable
price points.

These technologies, though helpful, can take us only so far. They are cookie
cutters for standard, high-volume matters. Options are somewhat limited. They
are mostly static, not designed to learn and evolve. They automate a system de-
signed for lawyers but (except maybe for mediation) don’t disrupt or replace it.

That’s where Al comes in. The downsides are well known. We hear horror
stories about Al hallucinations and algorithmic bias.** Some courts, including a
federal court in Ohio, have reacted by banning its use.*® Poor people may be less
literate and have less computer access, creating a digital divide between the pow-
erful, expensive Al software available to top law firms, and the free AI available
to the masses.*” And any major new technology will make bloopers —some hi-
larious, many embarrassing. The problems are apparent.

Even so, the upsides are substantial. Legal research, historically difficult and
time consuming, becomes easier and more efficient. Many of the new Al-pow-
ered search tools are about as good as a second- or third-year associate, quickly
drafting useful paragraphs with jurisdiction-specific citations. For instance,
Westlaw’s Al-enhanced search tool lets users input natural-language legal ques-
tions. The tool then responds with not only a list of relevant cases, but also a
short paragraph answer.*® Similarly, Lexis’s offering, Lexis+ Al, provides con-
versational responses to legal questions, summarizes areas of the law, and drafts
basic memos and emails with minimal user inputs.*

Though they are still far from perfect, these sources trained specifically on
legal materials are far less prone to hallucinate than generic large-language mod-
els like ChatGPT.*° These legal-specific tools already appear to be better than

45. John G. Roberts, Jr., 2023 Year-End Report on the Federal Judiciary, Sup. CT. OF THE U.S. 5-6
(Dec. 31, 2023), https://www.supremecourt.gov/publicinfo/year-end/2023year-endreport
.pdf [https://perma.cc/2K28-ERXM].

46. See Newman, supra note 10, at 11.

47. Drew Simshaw, Access to A.I. Justice: Avoiding an Inequitable Two-Tiered System of Legal Services,
24 YALE J.L. & TECH. 150, 187-88 (2022).

48. Westlaw Edge, THOMSON REUTERS, https://legal.thomsonreuters.com/en/products/westlaw-
edge [https://perma.cc/2WCM-GNXT].

49. Lexis+ AI, LexisNexis, https://www.lexisnexis.com/en-us/products/lexis-plus-ai.page
[https://perma.cc/X9QF-LMXC].

s0. Varun Magesh, Faiz Surani, Matthew Dahl, Mirac Suzgun, Christopher D. Manning & Daniel
E. Ho, Hallucination-Free? Assessing the Reliability of Leading AI Legal Research Tools, STAN.
UN1v. HUM.-CENTERED A.L 13-14 (June 6, 2024), https://dho.stanford.edu/wp-content/up-
loads/Legal RAG_Hallucinations.pdf [https://perma.cc/2B7C-QKDY].
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most pro se litigants.®! And assistants like CoCounsel promise to bring down
the costs of tasks like document review and contract revision.*?

Rather than reflexively opposing innovation or wildly cheering it on, courts
need to guide these experiments. Rule 11 and the like already let judges sanction
lawyers who fail to take reasonable steps to verify the facts, legal authorities, and
arguments that they advance.>? Judges can also use their discretion to apply the
same rules to pro se litigants, taking into account that these litigants can’t always
tell when Al tools spit out hallucinated authorities. Those rules matter. But they
should be guardrails, not barriers to prudent experiments. I’'m not sure that AI-
specific bans or certifications add much (if anything) to Rule 11, though of course
policies can remind lawyers and litigants of their obligations to check their
work.* Indeed, courts could even use pilot projects in simple, low-stakes cases
to compare motions drafted with and without Al assistance. My guess, based on
the briefs I’ve seen, is that many lawyers will do better work once they learn how
to use Al while checking and editing its output.

Ultimately, we must get past the dichotomy of man versus machine, as if we
need to choose between John Henry and the steam-powered drill that he fa-
mously raced.*® The sweet spot is likely a hybrid model, with pro bono lawyers
and, when possible, pro se litigants leveraging and guiding computer-driven le-
gal assistance.

Capitalism’s creative destruction comes with costs.>® And now the costs of
automation will fall on lawyers, the quintessential white-collar workers. Com-
puters have already cannibalized a lot of routine document review and searching,

51 Cf. Marco Poggio, Gen AI Shows Promise—and Peril—for Pro Se Litigants, Law360 (May 3,
2024, 8:10 PM EDT), https://www.law360.com/articles/1812918/gen-ai-shows-promise-
and-peril-for-pro-se-litigants [https://perma.cc/5]2T-2BXF] (“Lawyers, courts, and legal
scholars are split on whether generative Al can be used in ways that meet the ethical standards
of the legal profession.”).

52.  CoCounsel, CASETEXT, https://casetext.com/cocounsel [https://perma.cc/X2B2-Q7QQ].
53. See FED. R. C1v. PRO. 11.

s54. The Fifth Circuit recently rejected a proposal to curtail and regulate lawyers’ use of generative
AT tools. Nate Raymond, sth Circuit Scraps Plan to Adopt AI Rule After Lawyers Object, REUTERS
(June 11, 2024, 9:33 AM EDT), https://www.reuters.com/legal/transactional/sth-circuit-
scraps-plans-adopt-ai-rule-after-lawyers-object-2024-06-10  [https://perma.cc/DR43-7YE
8].

s5. The Legend of John Henry: Talcott, WV, NAT'L PARK SERvV. (Jan. 22, 2020),
https://www.nps.gov/neri/planyourvisit/the-legend-of-john-henry-talcott-wv.htm
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56. See generally SCHUMPETER, supra note 30 (explaining how capitalism incessantly disrupts old
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and now they will drive down the cost of menial work like basic drafting.®” This
development seems likely to play into economist Tyler Cowen’s framework that
“Average Is Over”: the top fraction of legal talent will still be paid well by the
richest companies on the highest-stakes cases.*® But plunging costs will democ-
ratize legal assistance for most other matters, helping poor to middle-class con-
sumers at the expense of many lawyers. That may dent legal employment and
thus hurt some law schools. Like all automation, it’s a tradeoff, but one that
promises to bring down the ridiculously high cost of legal assistance, particularly
for those of modest means.

What else will we lose with automation? Well, one cost may be social and
emotional. Modern technology-powered medical care has proven more efficient
but less humane, as people see doctors and nurses for shorter time slots, some-
times by Zoom or phone, or not at all when they get help from websites and
apps.®® Some patients doubtless miss the human connection of chatting with
their personal doctors and getting to know them over time. Interacting through
a screen or phone is not the same as doing it in person. The same is true of law-
yers. But let’s not romanticize the alternative. It’s not as if poor people on long
waiting lists for legal aid have time to share their case’s details and personal di-
mensions with the lawyers whom they have difficulty securing. In practice, some
help is better than no help at all.

That social and emotional loss suggests where to limit automation. As we
triage which roles demand personal counseling, we should keep human lawyers
actively involved in prosecuting and defending felonies and maybe in divorce
and child-custody cases. Those clients are understandably distressed, despond-
ent, and even suicidal. Emotions and grievances loom large in negotiating fam-
ily-law resolutions. Al assistance can still help those human lawyers improve
their representation. But human emotional support and moral counseling is the
last thing we should farm out. Lawyers are counselors, not just brains in jars (or
silicon).

Like many judges, I have mixed feelings about automating the law. At their
best, lawyers offer their clients wise counsel and empathy, humane goods that
no robot can supplant. If I were charged with a serious crime or had to fight for
custody of my children, I'd want the best, wisest, most humane lawyer money
can buy. But that’s an ideal. Many lawyers fall short of it; they may be too busy,
out of their depth, or simply not very good. And far too many ordinary people

57. Janet Ainsworth, Killer Apps for the Practice of Law: Past, Present, and Future, 49 CUMB. L. REV.
273,279-83 (2019).

58. See generally TYLER COWEN, AVERAGE IS OVER: POWERING AMERICA BEYOND THE AGE OF THE
GREAT STAGNATION (2013) (exploring the impact of new technology on high earners).

59. David C. Dugdale, Ronald Epstein & Steven Z. Pantilat, Time and the Patient-Physician Rela-
tionship, 14 J. GEN. INTERNAL MED. S34, S36-37 (1999).
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have no lawyer at all. The access-to-justice problem is vast, and our existing ef-
forts have proven woefully inadequate. We mustn’t make the best the enemy of
the good. It’s time to explore the future responsibly instead of freezing our bro-
ken status quo in place.

CONCLUSION

As Niels Bohr deadpanned: “It is very difficult to predict, especially the fu-
ture.”®® The legal-services market, for so long a cartel, is ripe for disruption.
Paraprofessionals and streamlined small-claims procedures offer alternatives for
smaller matters and people of modest means. Technology, especially Al, can ex-
pand legal assistance and drive costs way down. That promises to democratize
justice, helping those who have long taken their lumps and done without help.

The broader lesson here is one of institutional design. Courts have long been
designed around a set of adversarial assumptions, with reticulated procedures
and technical jargon that only lawyers can navigate. The Federal Rules of Civil
Procedure are trans-substantive, forcing disputes huge and tiny into the same
Procrustean bed. Much of the problem is of courts’ own making. By simplifying
procedures and allowing experimentation, courts can create space for tech-fueled
access to justice.

Stephanos Bibas is a judge on the U.S. Court of Appeals for the Third Circuit and
a Senior Fellow at the University of Pennsylvania Law School. He thanks Nathan Pin-
nell, Arjun Prakash, and Isabella Soparkar for their excellent help.

60. THE NEW YALE BOOK OF QUOTATIONS 96 (Fred R. Shapiro ed., Yale Univ. Press rev. ed. 2021).

931





