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introduction

Scholars agree that the main feature of the modern American legal system
has become legislatidrin our ORepublic of Statutéste draling and enais
ment of legilation deeply alects our public andipate lives in areas ranging
from tax and monetary and Pnancial policies to rules that protect consumers
from unsafe productdWhen lagislatures enact statutes, their members-typ
cdly intend the words in those statstéo convey particular meanintyget the
task of interpreting and applying statutegdguently falls to courts. That is,
judges olen face the task of determining the meaning of a statute and how it
applies in dilerent context¥.Judges use a familiarsaénal of interpretive tools
for pinpointing the meaning of statesN text, structure, purpose, legislative
intent, and legislative histoN/and scholars and jurists haveveloped wialy
known theories and doctrines about if, when, and how interpreters shoail-
sider these features in construing stat§t@hese approaches to statutony i
terpretation, havever, largely consider sources produced during the later stages
of the legslative process namely,aler a bill has already been draled ant i
troduced in he legislature. But how are sites actually draled? Relatively-li
tle is known about how legislatures dra! billés a result, the legislative dra!-
ing process is largely unaccounted for in mainstream stgtinterpretation
theory?®

However, an emeing literature has begun to examine CongressOs practices
and procedures and contemplate the extent to which courts should consider
those realities in interpreting statutedarrod Shobe has written about theltrea
ities and complexities of the legislatprecess based on his experience working
as a professional draler in the O"ce of the Legisle Counsel in the House of
Representative¥. Two major empirical studies have looked further at the pr

1 Seege.g. GUIDO CALABRES|A COMMON LAW FOR THEAGE OF STATUTESL
(1982); Ganesh SitaramanThe Origins of Legislati®l NOTRE DAME L. REV 79, 80
(2015).

2. WILLIAM N. ESKRIDGEJR. & JOHN FEREJOHNA REPUBLIC OF STATUES: THE
NEW AMERICAN CONSTITUTION (2010).

3. Sitaramansupranotel, at 80.

4. Seelacob ScottCodibed Canons and the Common Law of Interp@8aB&0O. L.J.341,
343 (2010).

5. Sed€CALABRES]supranotel.

6. SedCass R. Sunsteirnterpreting Statutes in the Regulatory S8&¢IARV. L. REV.405,
411-13 (1989).

7. SeeSitaramansupranotel, at 81; see ald®obert A. KatzmannStatutes87 N.Y.U. L. REV.
637, 645 (2012) (O[T]here has been scant consideration given to what | think is critical as
courts dischargeheir interpretive taski an appreciation of how Congress actuallycfun
tions. .. 0); Victoria F. Nourse & Jane S. Scha€tes, Politics of Legislative Draling: A-Co
gressional Case StutiyN.Y.U. L. REV.575, 576 (2002) (OArticles about statutory gt
pretation Pl the pages of law reviews, but the vast majority of this scholarship focuses on
courts. If the scholarship looks at legislatures at all, it does so from an external perspective,
looking at Congress through a judicial lens. Little has bedtew from the legislative end
of the telescope.O).

8. SeeKatzmann,supranote 7, at 660 (O[Interpretive debates have] taken place in a vacuum,
largely removed from the reality of how Congress actually functions.O).

9. See, e Sitaramansupranotel, at 8283.

10. Jarrod Shobelntertemporal Statutory Interpretation and the Evolution of Legislative Draling
114 COLUM. L. REV.807 (2014).



cess by which Congress drals legigin': Victoria Nourse and Jane Schacter
published a case study of legislative draling in the Senate Judiciary Gommi
tee!? and Abbe Gluck and Lisa Bressman followed up with a comprehensive
survey of 137 congressional stalers on legislative dra'thg.

Scholars, however, havmt yet accounted for state legislatures and state
courts. Apart from a handful of studies contheta generation adbthere is
scant literature on the legislative process at the statiflle signibcant onsi
sion since niaty-eight percent of cases inet United States are heard in state
courts, and the vast majority of the state court caseload is stafuforgl. yet,
while scholars debate whether and how judges should consider the legislative
draling process in stattory interpretation, some state casihave alreadyeb
gun to do so in actual cases.

State courts routinely consider a set of sources that have been little noticed
by the academy and largely ignored by the federal judiciary, but that provide
key information about the billiraling process: site legislative draling ma
uals. Every state legislature has a legislative services olce comprised sf profe
sional, nonpartisan dralers whossist legislators in gparing bills. Thirty
seven statesO olces publish bill dra"ing manuals that areabieilo the public
and contain a mscribed set of draling instrctions on formatting, grammatr,
word choice, and style. Although the legislative draling o"ces in the U.8- Se
ate and House of Representatives both publish dralingnmass!® these ma-
ualshave played little role in the federal courtsO statutory interpretatien juri
prudence?’ By contrast, several state courts have cited draling manuals to
assist in iesolving statutory questions. The manuals enable courts to construe
statutes in light of te dralersO shared undtandings of the legislation and
the intended meanings of gizular words and phrasé$These developments

11 In addition to these comprehensiempirical studies that examine the legislative process at a
general level, certain case studies have focused on the draling of particular pieces-of legisl
tion. See, e.gEdward L. Rubin,Legislative Methodology: Some Lessons from tire Truth
LendingAct 80 GEO. L.J233, 242-81 (1991).

12 Nourse & Schactesupranote?.

13 Lisa Schultz Bressman & Abbe R. Glu8tgtutory Interpretation from the IRsikteEmpiii-
cal Study of Congressional Draling, Delegation, and the Canoi6& FBAN. L. REV.901
(2013) [hereinaler Bressman & GluckStatutory Interpretation from the Inside Paisa
Schultz Bressman & Abbe R. GluStatutory Interpretation frahe Insidé An Empirical
Study of Congressional Draling, Delegation, and the Canons6®&TAN. L. REV.725
(2014) [hereinaler Bressman & GluclkStatutory Interpretation from the Inside Part Il

14 See, e,gJEFFERSON B. FORDHAMTHE STATE LEGSLATIVE INSTITUTION
(1959); Alan Rosenthal,The State of State Legislators: An OvehliéfOFSTRA L. REV.
1185 (1983); Harry W. Jones, CommentBill-Draling Services in Congress and the State
Legslatures65 HARV. L. REV.441 (1952).

15 Abbe R. GluckThe States as Laboratories of Statutory Interpretation: Methodological Consensus

and the New Modibed Textualll® YALE L.J1750, 1753 & n.4 (2010).

16 SeeBJ Ard, Commentinterpreting by the Book: Legislative Draling Manuals and Statutory |
terpréation 120 YALE L.J185 (2010).

17 As of 2014, only three U.S. Supreme Court cases and six federal appellate cases cited to the
congressional legislative draling manuals. Bressman & Glsizkutory Interpretation from
the Inside Part, Bupranote 13, at 751.

18 SeenfraSection III.A.



are key to the emerging debate about the role of the legislative draling process
in statutory interpretation theories anadrines®

This Note is the brst to oler a comprehensive and detailed examination of
the bill draling manuals and to consider how they should be used in statutory
interpretetion.?® This NoteOs objectives are twofold. First, the Note seeks to i
troduce these sources to the literature by providing an overview of the draling
instructions and gulance in the state bill draling manuals. Because there has
been little scholarly osideration of the state bill draling manuals, | discuss
their contents in dethin an elort to improve their circulation among scholars
and future litigants, and to foster greater awareness of their potential utility in
statutory interpretation. Second, the Note olersrmative justibations for
using draling manuals in statutgrinterpretation as well as principles to guide
state courts in considering draling manuals in their jurigpence.

This Note proceeds in four Parts. Part | provides background on state legi
latures as institutions, focusing in particular on legislatradidg o"ces. Part
Il then exanines the contents of the draling maals published by these @-
es and how these manuals guide dralers. Part Ill surveys cases in which state
courts have considered and cited legislative draling manuals and illustrates
how these cases and noals reveal an ongoing interbranch dialogue between
state courts and dislatures. The conwions and instructions in the draling
manuals aim not only to align draling practices horizontally within the lagisl
tive draling 0"ce s but also to reRect the state judieial interptive practices.
State courtsO reliance on draling manual provisions in statutory interpretation
establishes vertical alignment between the legislative and judicial branches.

Part IV draws on these bPmdjs to propose a normative framework to guide
state courtsO use of draling manuals itustay interpretation. Courts should
use the dralng manuals in two ways: to employ the manuals® context about
draling o"ces to analyze legislative history, and €xamine the manuals®
dral ing conventions in order to asta&in the meaning of the statutory text.
Given the diversity of state lafgitures and draling o'ces, the context andr<i
cumstances of a particular state should guide the pkmticof the angsis.
The Note concludes with factors to help state courts determine how to use
draling manuals and how much weight to accord the manuals tutstiy in-
terpretation.

19 To date, no general study has analyzed all state bill draling manuals. Tamara Hetrera r
certly published a study of hbill draling manual published by ArizonaOs Legislative
Council and analyzed how Arizona courts have used this manual in statutory interpretation.
Tamara HerreraGetting the Arizona Courts and Arizona Legislature on the Same (Draling)
Page47 ARIZ. ST. L.J.367 (2015). However, HerreraOs analysis and conclusions about the
use of the manual in statutory interpretation are specibc to the Arizona context. Brin Chri
topher Jones recently surveyed state draling manuals and analyzed their provisiong on sh
bill titles, but his study neither provides a general overview of the manuals nor discusses
how they could be used in statutory interpretation. Brian Christopher JDnaksng Proper
Short Bill Titles: Do States Have the Ans2&STAN. L. & POLOREV.455 (2012).

20. While BJ Ard examined the draling manuals used by the draling o"ces in Congress, Ard,
supranote 16, Herrera is the only scholar to analyze a state draling manual in degth,
Herrera,supranote19.



i. bill drafting in the state legislatures

The draling manuals are both a product apthctice of state legislatures.
Although a majority of state legislatures use these manuals, it is dilcult to
speak of OstategigaturesO as a whole because they are marked by tremendous
diversity. This diversity manifests in a range of institutiorreracteristics. é
cording to 2013 data, Alaska has the smallest staitgtsavith twenty senators
and Minnesota has the largest with sisgven senator$.There is even grea
er variation in the size of the lower houses: Alaska has the smallest house of
representatives with forty members, while New Hampshire has the largest with
four hundred member¥. In some states, such as Caliia, Pennsylania, and
New York, the occupation of state legislator is the time equivalent of at least
eighty percent of a fulime job, and legislators are paid enough to make-a li
ing without outside incomé& In contrast, in other states, such as Montana,
New Hampshire, and North Dakota, lalgitors spend about half of the time of
a ful-time job doing legislative work, and e#¢e minimal compensaticf.

Half of all state legislatures fall somewhere in between: legislators typically
spend more than twohirds of a fulitime job doing legiative work and e-

ceive substatial compensation butisually not enough to make a living it

out another source ohdome?® Moreover, the size of legislative stals varies
signibcantly across the country: as of 2015, the Vermont legislature had the
smallest sta!, with ninetytwo permanent and session ldgiive sta!, and the

New York legisiture had the largest, with 2,865 permanent and sessioisegi
lative sta!?®

State legislatures diler not only in size and structure, but also in the vo
ume of their output. The number of bills imduced in the 2013 Igislative
term ranged from 308 in the Alaska legislature to 14,174 in the New Ygrk le
islature?’ In similarly stark contrast, the number of bills enacted varied from
forty-bve in the Wisconsin led@ture to 2,381 in the llinois legislature®

Despite thee dilerences, every state legislature shares one key institutional
feature: legislative draling o"ces. These o"ces are sta#ted by professional,
nonpartisan bill dralers who assist legislators iregaring legislatiorf® Fur-

21 Number of Legislators and Length of Terms inNveEfd. CONF. ST. LEGLATURES
(Mar. 11, 2013), http://lwww.ncsl.org/research/aboustatelegislatures/numbenof
-legislabrs-and-length-of-terms.aspx [http://perma.cc/8U93FCYK].

22. Id.

23 Full and ParTime LegislaturesNATOL CONF. ST. LEGLATURES (June
1, 2014), http://www.ncsl.org/research/aboustatelegislatures/fulland part-time-legida
tures.aspx [http://permacc/YB843JUW].

24. Id.
25 Id.

26. Size of State Legislative StaMATOL CONF. ST. LEGLATURES (July
2016), http://www.ncsl.org/research/aboutstatelegislatures/statchangechart1979-
1988-1996-2003-2009.aspx [http://perma.cc/EN3NQDKR].

27. Book of the States 2014 COUNCIL ST. GOVOTS102 thl.3.19 (2014),
http://knowledgecenter
.csg.org/kc/system/bles/3.19%202014.pdf [http://perma.cc/332&G4M].

28. Id.

209. See generally Legislative Sta! Services: Probles of the 50 States anNAEGoBENF.
ST. LEGISLATURES (2006) [hereinaler Legislative Stal! Services
http://www.ncsl.org/print/legismgt/2006_Legis_Sta!_Probles.pdf



thermore, a number of sies have prling requirements, which mandate that
all proposed legislation betsmitted to the stateOs diadj o!ce for review and
processing before it istroduced in the legislaturé.Although the specibcs of
these prebling requirements diler § state, most stipulate that the draling
olce should review the proposed legislation for elements such as fétmat,
technical correctnes$and/or style®

These legislative draling 0"ces vary in structure and capacity. Many of the
olces o"er not only bill-draling services but also related legislative seriices
providing research on request to members of the state legisfitpezforming
Pscal analyses of proposed Billsjaintaining a legislative reference libr#ry,
and preparing andreanging stautes for publietion.®” While most state legi
latures have one olce that is responsible for bill dra"ing, two states in this
study, Florid@ and Louisian&® have separate o!ces for the House of Repr

11
[http://perma.cc/AZ7E-M4AK] (reporting a stateby-state survey of legislative support
ol ces).

30. See, e,gBureau of Legislative Researtlegislative Draling ManyaARK. ST. LEGISIA-
TURE 8-10 (2010) [hereinaler Arkansas Draling Mandal http://www.arkleg.state
.ar.us/bureatlegalPublications/2010%20Legislative%20Draling%20Manual.pdf
[http:// perma.ctCYK2-RSYX]; Research & Legislation, Legislative Servs. Ologgis-
tion Draling Manual: Concise VersiidAHO ST. LEGISLATURE 4 (2015) [hereinaler
Idaho
Draling Manua], http://legislature.idaho.gov/about/dralingmanuapdf [http:// perma.cc
/U89 3-P47V]; Olce of Legal Servs.2015 Legislative Draling GUuidEENN. GEN. AS-
SEMBLY 2 (2015) [hereinaler Tennessee Draling Maryal
http://www.capitol.tn.gov/joint/sta!/legal
/2015%20Draling%20Guide.pdf [http://perma.cc/CQ84-M79A].

31 See, e.,g.Eighty-Ninth Gen. AssemblyParliamentary Manual of the Sen&fe ARK.
o 18(A)(1), at viii (2013), http://www.arkansas.gov/senate/docs/201SenateRules.pdf
[http://perma.cc/RZW8-EWRU]; Olce of the Clerk of the SenateSenate Rules
189TH GEN. CT. COMMONWEALTH MASS. | 17 (Jan. 21, 2015),
http://malegislature
.gov/People/ClerksO!ce/Senate/Rules [http://perma.cc/Z45CYAG].

32 See, e,gOne Hundred Eighteenth Ind. Gen. AssemBIy13-2014 Standing Rules and-O
ders IND. ST. SENATE ' 40, at 35 (2013),
http://lwww.in.gov/legislative/session/senatel.pdf [http://perma.cc/I3QKQE65].

33 See, e, gTENN. CODE ANN.r 3-12-101(5) (West 2016); EightyEighth LegislativesSe
sion: Joint Rules S.D. LEGISLATURE ' 6A-5 (2013),
http://legis.sd.gov/docs/legsessiofD13/jointrules
.pdf [http://perma.cc/7ZWF-2SUH].

3. See, e,g.ALASKA STAT. ANN. ©24.20.100 (West 2016); OR. REV. STAT.
0 173.130(4) (2015).

35 See, egIND. CODE o 2-5-1.1-7(e) (2015); MD. CODE ANN, STATE GOVOT 2-
1207(1) (West 2016); N.J. STAT. ANN.ao 52:11-58(b)(1) (West 2016).

36. See, e, gdAW. REV. STAT.a 23G-3(6) (West 2016); KY. REV. STAT. ANN= 7.100(1)
(West 2016).

37. See, e gMONT. CODE ANN. o 5-11-112(1)(a)(i -v) (2015); NEB. REV. SAT. o 49-
702(4) (West 2016).

38. SedHouse Bill Draling, Guidelines for Bill DralingrLA. HOUSE REPRESENATIVES 6
(2011) [hereinaler Florida House Draling Maniahttp://www.myRoridahouse.goXFile
Store$Web/HouseContent/Approved/Publib20GuiddUploads/Documents/bil
draling -guidelines/full_document.pdf [ http:// perma.cHP7H-FE9Q)]; Olce of Bill
Draling
Servs.,Manual for Draling LegislatiorrLA. SENATE 3 (2009) [hereinaler Florida
Senate Draling Mandalhttp://www.Rsenate.gov/PubshedContemADMINISTRATIVE
PUBLICATIONSManual-for-Draling%20 -Final.pdf [http://perma.cc/WIX6EV7T].



sentatives and the Senate. In addition, the Minreeftavisor of Statutes @t
vides biltdraling services to both houses of the legisle and state agencies
and department& but both the Minnesota House and Senate also have their
own o!ces that provide legal and research servitégislative dralingo! c-
es vary not only in structure but also in size and capacity. Some olces have a
small number of attorneys and support sta!, such as the Montana Legislative
Sevice Division, which has about Pipve sta!l member& By contrast, other
bureaus, sut as New Jerseyf)s Olce of Legislative Services, have more than
300 sta! members®

While every state has a legislative draling o"ce, the professional dralers
in these o!ces do not write each and evéill introduced in the legislatures.
Rather, stattory language may come from a variety of sources. In most states,
dralers outside the draling o"ce may prepare bills. Wisconsin is the pxce
tion, since its state lavequires that all legislation be grared by the stateOs
Legislative Referencaui2au?* Moreover, some state legislatures have partisan
bill-draling services for legislators in the Democratic or Republican Party. For
example, Hawaii has separate research o!ces for the mapmd minority of
the House and Senate that provide legal research and draling services to
members of their respectiveljical parties®® Furthermore, professional bill
dralers do not always dra! legislation wholesaleecBuse similarssues olen
concern muiple states, bill dralers may borrow from statutes or bills of other
states’® In addition, bill dralers look to model acts, prepared by groups such
11

39. See House Legislative Servslegal Divisign LA. HOUSE REPRESENTRAVES,
http://house
louisiana.gov/H_StaYHLS LEGALDIV.aspx [http://perma.cc/BQINX7KA]; LA. SEN-
ATE LEGISLATIVE SERS, DRAFTING MANUAL (2007) [hereinaler Louisiana Senate
Draling Manua]. In Louisiana, the draling manual is specibc to the Senate. Although the
Louisiana House may have its odraling manual, a recent version does not appear to be
publicly available. Therefore, this Note surveys only the Senate manual.

40. Olce Information OFF. REVISOR STATUTE http://www.revisor.mn.gov [http://
perma.cfLB7D-5FEC].

41 About House Resdgar Department MINN. HOUSE REPRESENATIVES,
http://www.house.leg statemn.us/hrd/about.aspx [http://perma.cc/TG7RCJIYS];Minne-
sota Senate Olces: Senate Counsel, Research and Fiscal VANAlySSENATE,
http://www.senate.leg.state.mn.ddepartmentgo!ce_bio.php?olce_id=1007
[http://perma.cc/TOMN -SPY7].

42. Legislative Services Division ,St8ONT. LEGISLATURE http://leg.mt.gov/css
/Service$620Division/LSD%?20sta!.asp [http://perma.cc/3PPBRXN].

43. OLS Employee IndékJ. ST. LEGISLATUREhttp://www.njleg.state.nj.us/legislativepub
/olsemployeeindex.asp [http://perma.cc/Y6GHUZZ].

44. WIS. STAT. ANN.= 13.92(1)(b)(1) (West 2016).
45. Legislative Sta! Servicagpranote?29, at 41-43.

46. Seee.g, Olce of Legislative Legal Serv<olorado Legislative Draling Man@dDL. GEN.
ASSEMBLYt 1.3.6 (2014) [hereinaler Colorado Draling Mandahttp://tornado .stateco
.uggov_dir/leg_dir/olls/LDM/OLLS_Draling_Manual.pdf [http://perma.cc/AONZ -
3AF9] (specifying that the Odraler should ask the billOs sponsor if similar legislation has
been adopted by other states or check the codes of other states that may have enacted laws
addressing the same issueQ); Olce of the Revisor of StatiMaime Legislative Draling
Manual ME. ST. LEGISLATURE9 (2009) [hereinaler Maine Draling Manud|
http://www .maine.gov/legis/ros/manual/Dralman2009.pdf [http://perma.cc/G69K
943V] (noting that a draler may look to other states to bnd Olegislation similar tethe r
quest being draledO); Mont. Legislative Servs. DBil| Draling Manual 2014 MONT.
LEGISLATURE 9
(2014) [hereinaler Montana Draling Manugl http://leg.mt.gov/content/Publications



as the American Law Insite (ALI), and uniform laws proposed by theaN
tional Conference of Commissioners omifdrm State Laws (NCCUSLY.
Each stateOs professicbill dralers play an important role, however, in atiap
ing the OborrowedO statNtehether adopted from the law of another state, a
model bill, or a uiform lawN to canform to that stateOs law, dralipgactice,
and stylef®

Furthermore, some bills are prepared by dralers who are entirely outside
the state legislature, known as Ooutside dralersO For example, private law
making groups, known as Interested Private Lawmakers (IPL), which serve as
the lagislative arms of interest groups, dra! model bills for state legislators to
introduce?® The American Legdiative Exchange Council (ALEC) is one of the
most dominant IPLs, andedcribes itself as a Orprobt, nonpartisan ass@ei
tion of over two thousandtate legislators that works to promote principles of
free markets, limited government and federalism throughout the statasO
EC has written hundreds of model bills on a varietysmfds. About one the
sand bills based on ALEC model legislation areothtced annually in state
legislatures across the country and, on average, twenty percent of these bills are
enacted’

The scant literature on the legislative process at the state level hamnot co
prehensively assessed the number of bills in state legéslatuthored by jor
fessional bill drakrs as compared to outside dralers; resolving this issue-is b
yond the scope of this study, and these numbers likely vary across states and
over time. However, it@pears likely that state legislative draling o"sete-
pare many, but not all, of the bills introduced in state legislatures.

the O[e]xamination of laws from other states on the same subject is usually very benebcialO).

47. The ALl is a private laweform group comprised of approximately fahousand lawyers,
judges and academics that proposes restatements of various areas of law and promulgates
the Uniform Commercial CodeSeeBarak Orbach|nvisible Lawmaking’9 U. CHI. L.
REV. DIALOGUEL, 2 (2012); Institute Project&M. L. INST,, http://www.ali.org/about
-ali/institute-projects [http://perma.cc/E6QEH5PX]. The NCCUSL is comprised of
Ocommissioners,O who are lawyers, judges, and academics from across the coumtry, and cr
ates uniform laws that it proposes to state legislatures. Alan Szt&Robert E. ScotfThe
Political Economy of Private Legislal4@s). PA. L. REV595, 601-02 (1995). Both the
ALI and the NCCUSL purport to use legal expertise to deal with technical issues, rather
than Omatters whose resolution requires contraaraiue choices or would be aided &y s
cial science or philosophical skillsO and prefer nationally uniform soludicais603.

48. Seee.g, DepOt of Legislative Serigislative Draling Manual 2018D. GEN. ASSH-
BLY
26 (2015) [hereinaler Maryland Draling Manud| http://dis.state.md.us/data
/legandandegandanabildra/legandana_bildra_bildraman/DralingManual.pdf [http://
perma.cTH34 -NWDJ] (OWhen using prior introductions, statutes from other states, or
other source materials in drisg a bill, consider adapting and improving, rather thanpsim
ly copying the material OMontana Draling Manualsupranote 46, at 9 (OWhen using
law from another state, the draler must be very careful to make the bill language conform to
Montana law and to Montana draling practice and style O).

49. Orbach,supranote47, at 2-3.
50. Id.at 3.
51 Id.



the legislative drafting manuals

Equipped with an understanding of the institutions that produce lagisl

tion at the state level, this Part turns to the sources of statutonyimgeat the
heart of this Note: the state bill draling manuals. Many state legislatures have
bill draling manuals to assist in draling legislation, and forty manuals from
thirty -seven states? are publicly availabl€.This Part provides an overview of

52.

53

Of the remaining thirteen state legislatures, some do not have draling manuals, while ot
ers have draling manuals that are not available to the puBkeBill Draling Manuals
NATOL CONF. ST. LEGLATURES (2014), http://www.ncsl.org/legislators
sta!/legislative

-stal/legal-services/billdraling -manuals.aspx [http://perma.cc/3RIZHNT].

Legislative Reference Serraling Style ManualALA. ST. LEGISLATURHhereinaler
Alabama Draling Manuhlhttp:// Irs.state.al.us/style_manual/style_manual.html [http://
perma.cc/A5J7B8]; Legislative Alairs AgencyManual of Legislative DralingLASKA
ST. LEGISLATURE (2015) [hereinaler Alaska Draling Manugl
http://w3.legis.state.ak.ugdocdpdf/DralingManual.pdf [http://perma.cc/U8KF -3Y4H];
Ariz. Legislative CouncilThe Arizona Legislative Bill Draling Manual, 22086, ARIZ.
ST. LEGISLATURE (20B) [hereinaler Arizona Draling Manudl
http://www.azleg.gov/alisPDFs/coutil/2015-2016_bill _draling _manual.pdf
[http://perma.cc/BK8Q-6NMJ]; Arkansas Draling Manyaupranote 30; Colorado Dra!-
ing Manual supranote 46; Legislative CommOrsO O!edtorneyOs Draling Manual: 2015
Edition CONN. GEN. ASSEMBLY?2015) [hereinaler Connecticut Draling Manj&on
ble with author); Legislative Council Div. of Reseaf@blaware Legislative Draling Manual
DEL. ST. LEGISLATURE(2016) [hereinaler Delaware Draling Manual http://
legisdelaware.gov/Legislature.nsf/Legislative%20Dral!ing%20Manual%20(modibed).pdf
[http:// perma.cc/XP2BQASV]; Florida House Draling Manualpranote 38; Florida Se-
ate Draling Manualsupranote 38; Legislative Reference Bure&lgwaii Legislative Draling
Manual ST. HAW. (2012) [hereina! er Hawaii Draling Manud], http://Irbhawaii.info
/reportd/legrpts/Irb/2012/legd!man12.pdf [http://perma.cc/65QE-5GJ9]; Idaho Dra!-
ing Manual supranote 30; Legislative Reference Buredllinois Bill Draling ManualILL.
GEN. ASSEMBLY(2012) [hereinaler lllinois Draling Manudl http://www.ilga.gov
/commissiolrb/manual.pdf [http://perma.cc/HT49-66A8]; Ind. Code Revision
CommOrDraling Manual for the Indiana General Assetily GEN. ASSEMBLY2012)
[hereinaler Indiana Draling Manud] http://iga.in.gov/legislative/2014/publications
/bill_draling_manual/#documentae6c0119 [http://perma.cc/WTU5RMST]; lowa
Legislative Servs. Agentgwa Bill Draling Guide and Style Manl@WA LEGISLATURE
(2015) [hereinaler lowa Draling Manudl (on ble with author); Legislative Research
CommOnBill Draling Manual KY. GEN. ASSEMBLY2011) [hereinaler Kentucky Dral-
ing Manud), http://www.Irc. ky.goVIrcpubg/ib117.pdf [http://perma.cc/9RWY -FKWX];
Louisiana Senate Draling Manuslpranote 39; Maine Draling Manualsupranote 46;
Maryland Draling Manuakupranote48; DepOt of Legislaé ServsMaryland Style Manual
for Statutory LawmMD. GEN. ASSEMBLY(2008) [hereinaler Maryland Style Manyal
http://dls.state.md.us/dat&5Clegand

ana
%5Clegandana_bildra%5Clegandana_bildra_marstyman%5CMdStyleManual_2008.pdf
[http:// perma.cc/6NE4Y2LX]; Legislative Research and Draling MaMa&$S. GEN. CT.
(2010) [hereinaler Massachusetts Draling Manjuahttp://malegislature.gov/Content
/DocumentgGenerallLegislativeDralingManualpdf [http://perma.cc/FE3RVREB]; Ley-
islative Council, State d&fich., Legislative Draling Manugbept. 2009) [hereinalerMichi-
gan Draling Manudl(on ble with author);Minnesota RevisorOs Manual with Style and Forms
OFF. REVISOR STATUTE (2013) [hereinaler Minnesota Draling Manualhttp://www
.revisormn.gov/o!ce/2013 -RevisorManual.pdf [http://perma.cc/K22GKR22]; Comm.

on Legislative Researchhe Essentials of Bill Draling in the Missouri General Ads&nbly
GEN. ASSEMBLY(2011) [hereinaler Missouri Draling Manudl http://www .moga
.mo.gov/rsmopds/BillDralManual2011.pdf [http://perma.cc/GBU7-5BXQ]; Montana
Draling Manua| supranote46; Olce of the Revisor of Statute€015 Nebraska Bill Dra!-
ing O!ce Manualhereinaler Nebraska Draling Mandalon ble with author); Legislative
Council Serv.Legislative Draling Manyall.M. LEGISLATURE(2015) [hereinaler New



the types of draling instrations and guidance in the draling manuals in an
elort to build greater awareness of the manuals among scholars and future lit
gants.

These manuals seek to help dralers prepare clear and uniform legistation.
The draling manuwals establish conmdons concerning language, style, and
format to guide the bidraling process>® As one manual explains, a draling
marual Oserve[s] as a guide to the creation of an accurate, clear, and uniform
legislative productO by establishinghared legdlative language and styi®.

Such shared conventions are particularly useful for ensuring consisteny Oin i
stances where more than one style is considered correct or where the unique
characteristics of legislative documents require a deviatiom the generally
accepted standard§’@rurthermore, shared language and style not only impose
order on the billdraling process, but also help ensure that new statutes are
consistent with the existing statutes in the céfde. this way, the manuals no
izontally align draling practices within draling o"ces and legislatures.

11
Mexico Draling Manugl http://www.nmlegis.gov/Ics/Icgdocs/dralman.pdf [http://
perma.ct(SR6D-WMZL]; N.J. Olce of Legislative Servs.Bill Draling Manual 2013
[hereinaler New Jersey Draling Manhédn ble with author); State of N.Y. Legislative Bill
Draling CommOnBill Draling Manual(2005) [hereinaler New York Draling Manup{on
ble with author); Legislative CouncilNorth Dakota Legislative Draling ManuslD.
LEGIS.

BRANCH (2015) [hereinaler North Dakota Draling Manugalhttp://www.legis.nd.gov
/legislativedraling -manual [http:// perma.céSIC3-NBLC]; Legislative  Counsel
Comm.,Bill Draling Manual OR. ST. LEGISLATURE2014) [hereinaler Oregon Draling
Manual, http://www.oregonlegislature.gov/lc/PDFs/dralingmanual.pdhttp:// perma.cc
/AGK5-4VJR]; O!. of Legislative Counsek-om and Style Manual for Legislative Measures
OR. LEGIS. ASSEMBLY¥2015-2016) [hereinaler Oregon Form and Style Mahustp://
www.oregonegislature.goffc/PDFs/form-stylemanual.pdf [http://perma.cc/3QUQR
N3T3]; 101 PA. CODEch. 13 [hereinalerPennsylvania Draling ManliaDraling Manu-
al, S.D. LEGISLATURE[hereinaler South Dakota Draling Mangahttp://legis.sd.gov
/docdreferencematerials/dralingmanual.pdf [http://[perma.cc/VY8XBEZ]; Tennessee
Draling Manual supranote 30; Texas Legislative Council Draling MantgX. LEGIS.
COUNCIL (2015) [hereinaler Texas Draling Manugl http://www.tlc.state.tx.us
/legal/dm/draling manual.pdf [http://perma.cc/YCS2PCZN]; Draling Manual] UTAH
ST. LEGISLATURE  (2014) [hereinaler Utah Draling Manud|
http://le.utah.gov/documentd_ DM /draling Manual.html [http://perma.cc/AE3H
EWJQ]; Va. Div. of Legislative ServBraling Manual[hereinaler Virginia Draling Marnu-
al] (on ble with author); Ol!ce of the Code ReviseRill Draling Guide 2015 WASH. ST.
LEGISLATURE [hereinaler Washington Draling
Manual, http:// leg.wa.gov/CodeReviser/Pages/bill_draling_guide.aspx [http://perma.cc
/ISIV5-XQVE]; Legislative ServsWest Virginia Legislature Bill Draling Manual VA.
LEGISLATURE (2006) [hereinaler West  Virginia Draling Manupgl
http://www.legis.state.wv.usloint/Bill_Draling/Draling_Manual.pdf
[http://perma.cc/I8QG UPDZ]; Bill Draling Manual WIS. ST. LEGISLATURE(2011 -
12) [hereinaler Wisconsin Draling Manugal http://
docs.legis.wisconsin.gov/statutes/draling_manual [http://perma.cc/2TZ8GDJ].

s4. E.g, Maryland Draling Manualsupranote 48, at iii; Nebraska Draling Manyaupranote
53, at 7;Oregon Draling Maral, supranote53, at iii.

55 Seeg.g, Nebraska Draling Manuasupranote 53, at 7 (Olt is very important tafow
standard practices and guidelines when draling bills in order to provide a consistent bill
draling product. This manual is intended ta . promote uniformity among bill dralers
with respect to word usage, punctuation, standard language, andtetimical aspects.O).

s6. Delaware Draling Manuadupranote 53, atl.
57. Texas Draling Manuasupranote53, at 89.

58. E.g, Delaware Draling Manuasupranote 53, at 77 (OThe purpose of the rules is to-pr
mote accuracylarity, and uniformity, with the goal being the best possible legislativé pro



Despite this common purpose, the scope and substance of the draling
manuals vary broadly. Most of these manuals are published by bill draling
ol ces; one, the Pennsylvania manusalpart of the statekagulations‘*9 Al-
most all state legiaures have only one publicly available manual used to dra!
bills for both houses of the legislature; in two states, Florida and Louisiana, the
draling manuals are specibc to each house of theldagis® Two other
states, Maryland and Oregon, have more than oneualawith each manual
addressing di'erent aspects of dra"ing and the legislative prdéess.

The manuals diler considerably in length and level of detail olered to bill
dralers. For &ékample, the Tennessee dimafy manual is only forteight pages
long, while the Colorado manual has 598 pages. These manuals also have
di! erent audiences; some manuals serve as internal documents and ake inten
ed primarily for the profssional dralers inthe draling o!ces,® while other
manuals are meant to guide anyone who helps prepare bills for the stase legisl
ture® Although all of the manualsé¢lude directions for professional bill
dralers in the statesO legislative draling o"ces, some manatsio includent
structions specibcally intended for outside dra!éts.

Functional distinctions aside, the manuals are o!en substantively similar in
the types of guidance that they oler to bill dra"ers. In particular, the dra"ing
manuals® provisionencerning background infaation for bill dralers, bill
format and structure, and substantive draling conventions overlap comsider
bly. The survey that follows is not intended to be mmaastive inventory of all
of the information in the draling manual rather, it focuses on commorcse
tions in the manuals in order to illustrate the types of guidance these manuals
oler dra"ers. This Part describes provisions that are both typically included in
the manuals and potentially relevant to courts and litiganterpreting ste
utes® Although each manual is unique, an examination of common manual

uct that is in harmony with the existing Code ®fgine Draling Manualsupranote 46, at

66 (OThis Part sets forth the conventions of style and grammar applied by the Olcer of the
Revisor of Statutes to help ensure consistency throughout the statutes and other Maine
laws. . .. The goals of a standardized legislative style anestre that later revisions are i
ternally consistent with earlier documents O).

59. SedPennsylvania Draling Manualipranote53.
60. Seesupranotes38-39 and accompanying text.

61 The Oregon Olce of the Legislative Counsel publishesBiieDraling Manual which n-
cludes general information about the legislative process and draling conventions, and the
Form and Style Manuathich contains detailed instructions about legislative style. Parts of
the Bill Draling Manualare derived from th&orm and Style Manu&8leeOregon Draling
Manual & Oregon Form and Style Mansapranote 53. Similarly, the Maryland Deptr
ment of Legislative Services publishes ltegislative Draling Manyalvhich provides an
overview of the legislative and draling processes and includes geoesiderations for bill
dralers, see Maryland Draling Manualpranote 48, and theStyle Manual for Statutory
Law, which contains more specibc conventionsstatutory draling, see Maryland Style
Manual supranote53.

62. E.g, Colorado Draling Manuaupranote 46, at 0-1; Michigan Draling Manuakupranote
53, at prefaceQregon Draling Maral, supranote53, at iii.

63. E.g, lowa Draling Manualsupranote53, at 2; New Mexico Draling Manyaupranote53,
ati.

64. E.g, Delaware Draling Manuasupranote 53, at 2; Tennessee Draling Manuslipranote
30, at 2, 4, 5.

65. The manuals include other information and guidance for dralers that are excluded from
this study because they appear to be tangential or unrelated to state statutorgtatiernr
For example, many manuals discuss the procedures and requirements for ratifying amen



provisions highlights the potential usefulness of these manuals to courts,
schdars, and litigants faced with questions of state statutory interprettion

A. Background Information About the Legislative Draling O"ces

Many of the draling manuals include background information aboutstegi
lative draling o"ces and biltdraling processe¥. These sections have the-p
tential to be relevant in statutory integiation when it comes to contextuali
ing legisktive history®® They typically explain that the process begins when a
legislator contacts the dralg o!ce to request a dra" of a bill addressing a
particular topic®® The professional dralers have an ettal obligation to keep
these bill requests nbdential’® Furthermore, professional dra'ers olen must
refrain from partisan or political activity and remain neutral with regard to the
policies involved in legislative work requests.

Many manuals also ebgin that the role of the professional draler is to
convert the legislatorOs request into statutory language in proper style and form
to carry out the objectives of the billOs spdfsar.ensure that a bill achieves
such objetives, many manuals encoueagdralers to discuss the bill with the
sponsor during the draling procegs.For draling ideas, several manualscre
ommend that dralers consider other bills, including uniform laws, model acts,
and the laws of other stat&ésMost of these manuals stipul@, however, that in
using these sources, dralers should conform the bill to the stateOs own draling
style and fornt?

B. Bill Format and Structure

In addition to providing background information about legislative draling
olces, almost all of the manualsstruct dralers how to format and structure
bills.” In particular, many manuals dePne the solts of statutes, such asrpa

ments to the U.S. Constitution and state constitutions that would be of only passing interest

to courts and attorneys interpreting statut8gee, e.gNew York BEaling Manual supranote

53, at 5560. In addition, while this study is limited to bills, many manuals also inclade i

formation about draling oher legislative measures and documents, such as legislative m
morials and referend&ee, e.d\rizona Draling Manuakupranote53, at 21-26.

66. See infr@art IV.
67. SeenfraTable 1.
68. See infr&ection IV.B.1.a.

69. E.g, Alaska Draling Manuakupranote 53, at 45; Arkansas Dtang Manual supranote
30, at 7;Maryland Draling Manuakupranote48, at13-15.

70. E.g, Kentucky Draling Manugdupranote53, at 1-2; Maine Draling Manualsupranote46,
at 4-5; Missouri Draling Manuakupranote53, at 1.

71 E.g, Alaska Draling Manuakupranote 53, at 5; Kentucky Draling Manuasupranote 53,
at 2-3; Oregon Draling Manugdipranote53, o 1.1-1.2.

72 E.g, Arizona Draling Manuakupranote 53, at 3; ldaho Draling Manualsupranote 30, at
4; Montana Draling Manuakupranote46, at 1.

73 E.g, Colorado Draling Manuaupranote 46, ©1.2.1; Maine Draling Manualsupranote
46, at 34; Nebraska Draling Manuadupranote53, at 14-15.

74. SeenfraTable 2.

75 E.g, Colorado Draling Manuasupranote 46, o= 1.3.7, 12.1; Montana Draling Manual
supranote46, at 9;New Mexico Dralig Manualsupranote53, at 107.

76. See infrdable 3.



agraphs, subsections, and subparagraphs, and explain how to reference these
subunits!” For example, the Maryland draling maal describes the proper
order of subdivision within a section in a statute (section, subsectioa; par
graph, subparagraph, subsubparagraph) and the proper numbering for each in
order to ensure that a statuteOs internal references afé Thesse instructions

may help interpreters understand statutory provisions that reference other
subunits of the statute by ciying the dralerOs understanding of what each
particular subunit encompass@d-or example, if a prasion indicates that its
applicability is limied to a specibc paragraph, subdivision, or chapter, the
dralersO understanding of those terms would help determine the scope and
reach of the statutory provision.

The vast majority of the manuals also include descriptions of the requisite
elements of ailh, such as titles, short titlé8,and the enacting clau&eSome
manuals also establish clerical requirements for bills, instructing dralers of the
proper @per and margin& font,®® spacing* and bill cover$® While necs-
sary, these instructions w@ing the mechanics of legiiVe boilerplate may
only be relevant for statutory interpretation on the rare occasion.

C. Substantive Draling Conventions

All of the draling manuals surveyed in this study include substantiee pr
visions directing the draler toreploy certain conventions in style, grammar,
and word usage. These conventions are particularly relevant in statutary inte
pretation kecause they oler insight into the intended meaning of particular
words and phrases in statutes. The substantive drakiogventions in the
manuals include both (1) canons of construction, which are Oa setksf bac
ground norms and conventionsO that Oserve as rules of thumb or presumptions
that help extract substantive meaning from, among other things, tigeidae,
context, sructure, and subject matter of a statut&@nd (2) linguistic and st-
listic conventions.

The following discussion is not intended to be a comprehensive list of all of
the draling conventions in the manuals, but rather, focuses on commonly i
cluded conwetions to illustrate the type of guidance the manuals provide.
Many of the mauals broadly address the same recurring legislative draling
issues, and while the draling conventions for addressing these issues largely
overlap, states have adopted elientapproaches to certain issues. As a result,

77. E.g, Arkansas Draling Manuatupranote 30, at 19-26; Maryland Draling Manualsupra
note48, at 100-02; Wisconsin Draling Manuaupanote53, at 59-60.

78. Maryland Draling Manuakupranote48, at 100-02.
79. SeenfraSections Ill.A, IV.B.1.b.

80. E.g, Maryland Draling Manualsupranote 48, at 39-40; Minnesota Draling Manuasupra
note53, at 11-15; Montana Draling Manuabkupranote46, at 51-57.

81 E.g, Arizona Draling Manuabkupranote53, at 12;1daho Draling Manuakupranote 30, at
6; Maine Draling Manualsupranote46, at 16.

82. E.g, New Mexico Draling Manyaupranote53, at 154-55.

83. E.g, Alaska Draling Manuasupranote53, at 83.

84. E.g, NewYork Draling Manualsupranote53, at 5.

85. E.g, Pennsylvania Draling Manualpranote53, an13.41-13.47.
86. Scott,supranote4, at 344.



although the manuals include many of the same conveillisnsh as the use
of present tense, active voice, and gemeertral language the substance of
the conventions in the manuals of dilerent states ocoa#joconRicts. In d-
dition to dilerent dra"ing conventions, the manuals also include dilerent-ca
ons of construction, ref3ecting variation in the rules ofuttay construction
across states.

1. Direct References to Canons, Precedent, and Code

In instructing bill dralers in style, grammar, and word usage, almost all of
the manuals contain direct references to canons of construction, judic&l prec
dents related to statutory interpretation, and legislated codes of construction.
Thirty-eight of the manualsnithis study discuss at least one canon, and these
references are olen supported by citations to codiPed rules of construction or
precedent; Virginia is the only state whose manual does not reference-such i
terpretive principles. These thirgight mamals vary signibcantly in the mr
ber of canons discussed. Some manuals include only one ontexprétive
canons, and the discussion of these canons plays a minor role in the manuals®
guidance on draling conventions. For example, the Alabama dralingualan
only makes a brief reference to one cdfdn.contrast, other manuals include
detailed discussion of a number of canons. Some of these manuals have sep
rate sections listing canons used in that statehile others integrate the a
ons into a more geeral discussion of guidance for style and fétm.

Through these references to canons of construction, the manuals are self
consciously Owritten in anticipation of judicial interpretationO and instruct
dralers Oon how courts are likely to interpret certaimguage ® The manual
provisions citing the canons OreRect an awareness of statutory language as the
object of the courts® attenti®Eurthermore, the manuald en advise dra!-
ers to prepare bills with these interpretive rules in mind. For examplé;|th
ida Senate draling maml recommends that dralers familiarize themselves
Owith the basic principles of statutory constructionO in order O[tJo ensure that a
law will be applied as the Legislature intends,0O as Otalist pow a court will

87. For example, legislative codibcation of intetjwe rules varies considerably across states, as
some states have codibed canons that other state codes either do not address or explicitly r
ject. See, e.gid. at 350-51 (demonstrating that state legislatures have codibed various,
ol en inconsistentnterpretive canons).

88. Alabama Draling Manuakupranote 53, at r. 6. Other manuals discuss only a handful of
canons.See Missouri Draling Manyaupranote 53, at 31-32, 45; New Jersey Draling
Manual supranote53, at 6667, 108; South Dakota Draling Manusupranote53, at 14,

27.

89. E.g, Delaware Draling Manuasupranote 53, app. F at 19395; Florida Senate Draling
Manual supranote38, at 113-26; lowa Draling Manualsupranote53, at 3543; Minne®-
ta Draling Manualsupranote53, at 275-98.

90. E.g, Arkansas Draling Manuaupranote 30, at 52-55; New Jery Draling Manualsupra
note53, at 108-09.

91 Ard, supranote16, at 189. In Louisiana, the courts Opresume]] the Legislature acts with full
knowledge of welbettled principles of statutory constructiom@uisiana Senate Draling
Manual supranote39, at 26 (citing State v. Bedford, 838 So. 2d 758 (La. 2003)).

92. Ard, supranotel6, at 189.



interpretan act of the Legislatur®he Colorado draling manual goesrfu
ther, explaining that the legislature®s code of statutory constructiomdis co
prised of the sections of the Colorado code Othat have the greatest elect on bill
draling.0** These provisionseveal that dralers not only are aware of speciPc
convantions of statutory interpstation, but are actually advised to prepare bills
with these priniples in mind®

The following section describes some of the canons that are commonly i
cluded in the dring manuals. In my analysis, | use the basic classibcaten d
veloped by Wiiam Eskridge, Philip Frickey, and Elbeth Garrett: (i) textual
canons, which include linguistic inferences, grammar and syntax rules, and
textual integrity canons; (ii) substdive canons; and (iii) )@rinsic source aa
ons?® Figure 1 encapsulates dilerent statesO inclusion and exclusion of these
three types of canons in their draling maads.

FIGURE 1.
CANONS OF CONSTRUGNIIN THE DRAFTINGAWUALS

93. Florida Senate Draling Manualpranote 38, at 113; see aldowa Draling Manualsupra
note53, at 29 (OKnowledge of thales of statutory construction will help the bill draler to
properly frame the contents of a bill and express the intent of the legislation in a clear and
uniform mannerQ).

94. Colorado Draling Manuaupranote46, ©1.2.5.
95. See, e.gd.

96. WILLIAM N. ESKRIDGE, PHILIP P. FRICKEY &ELIZABETH GARRETT, QSES AND
MATERIALS ON LEGISLAION: STATUTES AND THE CREATION OF PUBLC PQL-
ICY app. B (4thed. 2007) (compiling an extensive list of canons employed by the Supreme
Court from the 1986 through 2006 Terms).



a. Textual Canons

Thirty-one of the manuals surveyed discuss textual canons. Textual canons
are discrete inferences Odrawn from the dralerOs choice of words, their gra
matical plaement. . . and their relationship to other parts of the statitelhe
textual canons discsed in the manuals include linguistic inferences, grammar
and syntax rules, and textual integrity canongufé 2 summarizes the range
of textual canons inctled in the manuals of the thifgeven states.

The brst category of textual canons, known aguistic inferences, i
cluded in nineteen manuals. Linguistic irfieces attempt to provide Ogexd
lines about what the legislature likely meant, given its choice of some words
and not ohers® The most commonly cited linguistic inference canon is the
plain meaning rule, which directs courts to follow the plain meaning of the
statutory text® and is referenced in sixteen manu#isThe manuals also sh
cuss other inferential rules: eight manuals ejtesdem gengfisthree manuals
citenoscitur a soci?$ and ten manuals cigxpressio unitfd

In addition to linguistic inference canons, twetsix manuals discussrea
ons related to grammar and synt&kThese canons constitute presumptions
that the legisiture knows and follows certain Obasic conventionsamfirgar
and syntax®¥ For example, twenty manu#l$ cite the singular/plural rule,
which directs interpreters to construe Owords importing the singular tjto] i
clude and apply to severalrpens, parties, or thingsO and vice vE&fsBur-
thermore, Pleen manals® discuss the gender rule, which provides thasma
culine pronouns should be interpreted to include the femitfthin addtion
to grammar rules, a handful of manuals cite syntactical rdlgtng to refe-
ential and qualifying words. Six manals!*® for example, refer to the rule of
the last antecedent, which provides that O[r]eferential [or] qualifying words or
97. Id.at848.

98. Scott,supranote4, at 352

99. 2A NORMAN J. SINGER& J.D. SHAMBIE SINGR, SUTHERLAND STATUTES&
STATUTORY CONSTRUCTDN 137-51 (7th ed. 2015).

100. SeénfraTable 4.

101 Ejusdem geneniseaning Oof the same kindO instructs that Owhere general words ®llow sp
cibc words . . the general words [should] be construed to embrace only objects similar in
nature to those objects enumerated by the preceding specibc VEBONBER & SINGER
supranote 99, at 357-60; see aldnfraTable 4 (listing the eight manuals citirgjusdem gen
ris).

102 Noscitur a sogiismieaning Oit is known from its associates,O directs interpreters to construe
ambiguous terms i list in reference to other terms on the BINGER & SINGERsupra
note99, at 352; seénfra Table 4 (listing the three manuals that reference this canon).

103 The expressio unioanon is a presumption of negative implication that the enumeration of
certain items in a statute ref3ects legislative intent to exclude items not expressly listed.
SINGER & SINGER supranote 99, at 398412; seeénfra Table 4 (listing the ten manuals
citing theexpressio unicanon).

104 See infrdable 5.

105 ESKRIDGE, FRICKEY &ARRETT, supranote 96, at 856.

106. SeénfraTable 5.

107 ESKRIDGE, FRICKEY &ARRETT, supranote96, at 860 (quoting 1U.S.C.a 1).
108 SeeénfraTable 5.

109. SINGER & SINGERsupranote99, at 486.

110 SeénfraTable 5.



phrases refer only to the last [word or phrase], unless contrary to the apparent
legislative intent derived from the sense of the entire enactient

The textual integrity canons are the last category of textual canons included
in the manuals. These canons, referenced in twenty manuals, Oclarifp{statut
ry] meaning by focusing on the context of statutory langudgé&or example,
the rule of consistd usage, which is cited in bve manu&lgrovides that the
same or similar terms in statutes should generally be construed in the same
way!* Seven manuals reference the rule against surplusage, anotherdsroad c
herencebased aaon.!*® This canon povides that interpreters should avoid-i
terpretations of statutes that would render provisions of an act superf3uous or
unnecessary® A second type of textual integrity canon debPnes which parts of
the published code are eeant to interpreters. For example, sevaanuals
discuss interpretive rules addressing whetherpriters may consider section
headings in the construction of a stattifeThe Colorado and Pennsylvania
draling manuals advise dralers that under each stateOs interpretive rules,
courts may conder section headings in construing a statiteFive other
manuals, however, indicate that section headings are not part of the statute and
may not be considered in statutory constructitnAnother textual integrity
canon concerns whether interpreters maysider a statuteOs statement of pu
pose and preamble in discerning statutory meaning: thirteen manuals indicate
interpreters may consider the statement of purpose asampte, while the
manual of one state, Kentucky, stipulates that the statuteOs staténper-
pose and preamble are not calesed part of the act?

FIGURE 2.
TEXTUAL CANONS IN EHDRAFTING MANUALS

111 ESKRIDGE, FRICKEY &ARRETT, supranote 96, at 857.
112 Scott,supranote4, at 361.

113 See infrdable 6.

114 ESKRIDGE, FRICKEY &ARRETT, supranote 96, at 866-67.
115 SeénfraTable 6.

116 SINGER & SINGERsupranote99, at 230-44.

117 SeénfraTable 6.

118 Colorado Draling Manuaupranote 46, © 2.5.3; Pennsylvania Draling Manualpranote
53,813.122.

119 SeenfraTable 6.
120 SeenfraTable 6.



b. Substantive Canons

While the textual canons provide interpretive inferences based on the
words, phrases, and structures of the statutesst itself, the substantive rca
ons instruct interpreers to consider larger public values and policies im-inte
preting statutes? The draling manuals of thirtyone states discuss at least
one substantive candf. By far the most common substantivanga included
in the manuals is the severability canon, which is a presumption in favor of
severing unconstitutional provisions and leaving the valid parts of the statute
in force. Twentynine manuals from twentgight states reference thisnea
on.*?® Moreover, mosstate codes codify severabitfyyand twentytwo maru-
als refer to the state codeOs general severability'&laNmsteall states, however,
follow this approach. The Utah draling manual notes that the Utah Code does
not have a general severability claudgre@ssing whether a statutory provision

121 ESKRIDGE, FRICKEY &ARRETT,supranote96, at 848.
122 See infrdable 7.

123 SeénfraTable 7.

124 Scott,supranote4, at 385-87.

125 Alaska Draling Manuakupranote 53, at 31-32; Arkansas Draling Manuaupranote 30,
at 79; Colorado Draling Manliasupranote 46, ©2.6.2; Delaware Draling Manuasupra
note53, at 30-31, 195; lllinois Draling Manualsupranote 53, at 47-48; Indiana Draling
Manual supranote53, at 79; lowa Draling Manualsupranote53, at 93; Kentucky Draling
Manual supranote 53, at 27-28; Louisiana Senate Draling Manualpranote 39, at 16-
17; Maine Draling Manualsupranote 46, at 21; Maryland Draling Manuakupranote 48,
at 117-18; Massachusetts Draling Manwsalpranote 53, at pt. 3(d)(4); Michigan Draling
Manual supranote53, at 3233; Minnesota Draling Manuaupranote53, at 40-41; Mis-
souri Draling Manualsupranote 53, at 31-32; New Jersey Draling Manpuslipranote 53,
at 66-67; North Dakota Draling Manugupranote53, at 8;Oregon Form and Style Manual
supranote 53, at 52; Pennsylvania Draling Manualpranote53, ©13.123; South Dakota
Draling Manua] supranote53, at 14; Texas Draling Manuasipranote53, at 4647, 224;
West Virginia Draling Manuagdupranote53, at 32.



is to be severed if a court Pnds a portion of the lagonstitutional or ina-
lid.*?® Apart from legislated severability provisions, ten manuals also discuss
the judicial presumption in favor of severabitiy.

In addiion to the severability canon, seventeen manuals discuss state retr
activity rules, which address when a statute can be applied retroactively to past
conditions!?® These states have slightly di'lerent formulations of the retroa
tivity rule: the rules citedh six manuals stipulate that no statute is retroactive
unless expressly declared #iey while the other eleven manuals cite rufes i
dicating that a statute will not apply retroactively absent contrary legislative i
tent.!®

Although the severability anegktroactivity canons are the most frequently
cited substantive canons, some manuals cite other substantive canons relating
to constitutional considerations. For example, sixwnads cite the constit
tional avoidance cand#f, and six manuals reference thderof lenity, which
requires that ambiguity in penal statutes be resolved in favor of theddefen
ant®

c. Extrinsic Source Canons

The bnal category of canons in the manuals is the extrinsic source canons.
These rules of interpretation address how and whesotsult sources outside
the text of the statute itself to discern statutory mieg.**> For example, some
extrinsic source canons explain how interpreters should construe statutes in
reference to the common |a%. One manual cites present indicating that
statutes are presumed not to alter the common law; two manuals explain that
statutes in derogation of the common law arermaly construed; and two
manuals reject the derogation of common law cdffoin addition to the
common law, some of the extrinsic soaicanons included in the mals d-
rect interpreters to construe statutes in light of other stafidteSor example,
seven manual¥ discuss thén pari materi@anonwhich instructs interpreters

126 Utah Draling Manualsupranote53, at ch. 2, pt. 5.

127 Arizona Draling Manuabkupranote53, at 52-53; Colorado Bl!ing Manual supranote 46,
o 2.6.2; Delaware Draling Manuasupranote 53, at 30-31, 195; Florida House Draling
Manual supranote 38, at 47-48; Florida Senate Draling Manuslipranote 38, at 60, 126;
Hawaii Draling Manualsupranote53, at 13; lllinois Draling Manualsupranote53, at 47-
48; Montana Draling Manuakupranote46, at 7475; South Dakota Dra!tnManualsupra
note53, at 14; Washington Draling Manuaupranote53, at pt. 11(11)(w).

128 SeenfraTable 7.
129 SeenfraTable 7.

130 Five of these manuals describe the canon as a presumption that statutes enacted by the legi
lature are constitutional. Howevehe avoidance canon cited in one manual calls for liberal
construction of a statute to avoid making it constitutionally inv&knfra Table 7.

131 SeénfraTable 7.

132 SeeSKRIDGE, FRICKEY &ARRETT,supranote96, at 955.
133 See idat 956-57.

134 SeeénfraTable 8.

135 SeeSKRIDGE, FRICKEY &ARRETT,supranote96, at 1066.
136 SeeénfraTable 8.



to interpret statutes employing the same terminologp®ntaining to the same
subject matter similarfy?’

Some of the manuals also include extrinsic source canons concerning when
interpreters can consider legislative context, including legislative history and
statutory hisbry.** The substance of the canons ditaries across stateg-d
pending on the interpretive rules adopted by each stateOs legislature &nd judic
ary. For example, bve manuals indicate that courts cemideo legislative ki
tory if the statute is ambiguous; two manuals provide that courtsonsider
legislative history whether or not the statute is ambiguous; and one manual
explains that courts ordinarily should not consider legislative histecgpt as
support for conclusions following from established rules dafistay constric-
tion.'* Other canons encourage inpeeters to consider judicial readings of the
statute at issue. For example, the reenactment rule, cited in bve niéhuals,
stipulates that when a statute is amended, the judicial construction previously
placed upon the statute isateed approved to the extent that the provision
remains mchanged?! One manual cites a related canon, the acquiescence rule,
which provides that legislative inaction aler judicial interpretation of a statute
may indicate legislative approval of that intetption;'*? this manual, howe-
er, cites precedent indicating that legislative inaction is a Oweak reedO to rely on
in determining lgislative intentt*®

2. Implied and Restated Conventions

All of the manuals surveyed direct dralers to employ certain convenition
the language and structure of a bill. Mwared to the provisions discussed in
Section II.C.1, these provisions describe substantive draling conventions
without naming canons or specibc interpretive rules. These conventions aim to
promote accurate aar, and uiform legislation by eshdishing a shared ta
guage and style to impose order on the draling pro¢éss.

a. Style and Grammar

All of the manuals surveyed include conventions with general style and
grammar instructions to minimize ambiguity in stiity language and tone

137 SeeESKRIDGE, FRICKEY &ARRETT, supranote 96, at 1066. This canon is related to
the presumption of consistent usage, discussgutanote 114 and accompanying text, as
both canons are premised on an OpraterOs examination of the context of a particular
term and what sort of meaning that term has acquired in other statutes GGuatipte 4,
at 376. The disinction between the two is in the scope of the context: while the ppesum
tion of consistent usage restricts the conteaged inquiry to the same statute, thepari
materiecanon directs interpreters to look beyond the statute at iSeeeid.

138 Se&eSKRIDGE, FRICKEY & BRRETT, supranote96, at 971-72.

132 See infrdable 8.

140. SeénfraTable 8.

141 2B NORMAN J. SINGER& J.D. SHAMBIESINGER, SUTHERLAND SATUTES &
STATUTORY CONSTRUCTDN 110-14 (7th ed. 2015).

142 Oregon Draling Manuasupranote53, @ 20.15.
143 Id. (citing Bery v. Branner, 421 P.2d 996, 998 (Or. 1966)).

144 See, e.gMaine Draling Manualsupranote 46, at 67 (OA good statutory style requires-co
sistency, coherence and clarityO).



sure consistency across statutes in the code. Almost all of the manuals direct
dralers to write bills in a simple and clear style; in particular, the mannals i
struct dralers to use plain tyuage, simple sentence sture, and cacise
provisions!* For example, the Muana draling manual explains that O[g]ood
draling requires concise wording that is understandable by a person who has
no special knowledge of the subjétt.O

Some of these style and grammar conventions restaterthescand inte

pretive rules used by courts in construing statutes. For example,-$hirty
manuals from thity-bve states advise dralers to bengistent in their use of
language throughout the bilf’ The Alaska draling manual is typical. Itwca
tions dralers, ODo not use the same word or phrase to denote di"erent things
or dilerent words or phrases to denote the same things. Be consi$tenind
convention essentig rearticulates the core principle underlying the rule of
consistent usage withoutysag as much.

Other style and grammar conventions are related to, but not identical to,

the canons. For example, thirtwo manuals from thirtyone states instruct
dralers on whether to dra! bill provisions in the singular or the plu¥dl.

Many of these mnuals advise dralers to use the singular instead of the plural
when possiblé® The Delaware draling manual justibes its preference for the
singular by explaining that Othe singular is clearer than the pluralO and that
Ol[a] statute is intended to speakeach person who is subject to it and should

be

draled that way®® Although some of these provisions also cite ther-inte

pretive rule that the singular includes the plufalthese rules diler because
they oler a"rmative instructions that dra#ers shutd follow in preparing bills.
Other discrete style and grammar conventions are part of almost all of the
manuals surveyed, such as instructions concerning the use of drersder
pronouns and gendemeutral languagé&’?® capitalization rule$* punctuation
rules?® the ative voicet®® and the present tens¥.

149.
150

151
152

153

154
155
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Twenty-seven manuals from twensix states include this conventi@ee infrdable 9.
Montana Draling Manuabkupranote46, at 13.

7 See, e,gd. at 22.

Alaska Draling Manuasupranote53, at 64.
SeenfraTable 9.

See, e, gMontana Draling Manuakupranote 46, at 17; North Dakota Draling Manugdu-
pranote53, at 90.

Delaware Draling Manuagupranote53, at 80.

See, e.gHawaii Draling Manual supranote 53, at 23; lllinois Draling Manualsupranote
53, at 209; Minnesota Draling Manuaupranote53, at 277.

Thirty-four manuals from thirtythree states ingfict bill dralers on the use of gender

neutral language and when, if ever, it is appropriate to use gspdeibc termsSednfra

Table 9. For example, the Colorado Draling Manual advises dralers to avoid gender
specibderms in bill provisions. The manual instructs dralers, OAttempt to use terms that

are not gender specibc. While it is not encouraged, the phrases Ohis or herO or Ohe or shed® may
sometimes be used to avoid lengthy repetition of a nalm@ado Dralinglanual supra

note46, ©5.7.1(37).

Thirty-six manuals from thirtypve states contain capitalization ruesenfra Table 9.

Thirty-four manuals from thirtytwo states oler guidance to bill dra"ers on punctuation
rules.SeénfraTable 9.

Thirty-three manuals contain rules stipulating when dralers should use the active &nd pa
sive voiceSeénfraTable 9.



In addition to conventions focusing on discrete style issues, the mahuals a
so include instructions concerning broader grammatical and structural issues.
For example, twentyine manuals from twentgight sates instruct dralers
on how to structure exceptions or limitations to the applicability of statutory
provisions'® Most manuals dect dralers on the apmpriate language used
to introduce exceptions; many stipulate that dralers should avoid the use of
provisos, such as kdauses beginning with Oprovided tH&t ®lany also -
struct dralers on where to place exceptions within subsections and individual
senteres®® The Indiana draling manual is typical of the type of advice the
manuals provide dralersancening exceptions and limitations. It indicates
that

[[limitations or exceptions to the coverage of a legislative measure or
conditions placed on its application should be described in the brst part
of the legislative measure. . If the limitations conditions, or exqe

tions are numerous, notice of their existence should be given in the brst
part of the legislative measure, and they should be statechssp ld-

er in the legislative measufe.

The manual further indicates that O[i]f a provisiotinsited in its applia-
tion or is subject to an exception or condition, it generally promotes clarity to
begin the proision with a statement of the limitation, exception, or condition
or with a notice of its existenc&&inally, the manual instructs drats on the
proper phrases to express limitations and explains therelnt uses of OifO
Owhen,0® and Owhenel@rO

About half of the manuals also include guidance on the use of motfibers.
Most of these manuakxplain that nmgplaced modibers ol!en lead to ambigu
ty in statutory provisions; the Texas draling manual even notes that O[p]oor
placement of modibers is probably the main contributor to ambiguity it sta
utes.&° These manuals typically instruct drakon the proper placement of
modibers in sentencé¥,cautioning dralers to be careful that they modify1o
ly the words that they intend to modif/.

157 Thirty-one manualsrébm thirty states include instructions on draling bills in the present
tense SeénfraTable 9.

158 SeenfraTable 9.

150 See, e, gArkansas Draling Manyaupranote 30, at 60; Maine Draling Manualsupranote
46, at 70-71; Montana Draling Manuabupranote46, at 22-23.

160. See, e.gAlabama Draling Manuakupranote 53, at r. 14(a); Delaware Draling Manual
supranote53, at 109-10; Missouri Dralhg Manuglsupranote53, at 47-48.

161 Indiana Draling Manualsupranote53, at 17.
162 Id.
163 Id.

164 Eighteen manuals from seventeen states contain instructions on the use of modibers in sta
utory provisionsSee infrdable 9.

165 Texas Draling Manuasupranote53, at 110.

166. See, e,gArizona Draling Manualsupranote 53, at 94; Delaware Draling Manuasupra
note 53, at 95; Hawaii Draling Manual supranote 53, at 29-30; Maine Draling Manual
upranote46, at 81-83.

167 See, e, gArkansas Draling Manyaupranote 30, at 35; Idaho Draling Manualsupranote
30, at 22; lowa Draling Manualsupranote 53, at 57; Wisconsin Draling Manuasupra
noteb53, at 51-52.



b. Use of Particular Words

Almost all of the manuals include conventions relating not only to style and
gramma but also to the use of particular words. These provisions segk to i
pose order by promoting consistency and uniformity in how certain words are
used in statutes. As the Colorado draling manual notes, O[w]hen a word takes
on too many meanings, it becomeseless to the dralet®

For example, thirtythree manuals from thirtgwo states advise dralers on
the use of OshallO as opposed to OmayO: the former indicates that something is
mandatory while the latter is permissive and confers a privilege or Féwer.
The Arizona draling manual explains why dralers must pay close attention to
the use of these terms: OA prime draling concern is to preserve the distinction
between mandatory and permissive directives. The inconsistent or inaccurate
use of Oshall® @mayd has occasionally allowed judicial selection rather than
legislative direction to determine the applicable verb form in fHiv§éveral
manuals further explain how dralers can prohibit an act through the use of
Oshall notO and Omay HétOthers exmin when the use of other similar
terms, such as OmustO is approptiate.

In addition to Oshall® and Omay,0 many manuals explain the dist@ction b
tween OthatO and OwhichO and whenppispiate to use each tertff. The
Colorado draling manual is typitaOOThatO indicatessarictive clautet re-
stricts and debnes the word modibed and that is necessary to identify the word
modibed. A restrictive word, clause, or phrase isseageto the meaning of a
sentence and isotset o! by commas'® In contrast, the Colorado manuai-e
plains, OOWhichdidates anonstrictive clauseat does not restrict the word
modibPed and that provides additional or descriptive information about the
word modibed. A nonrestrictive word, clause, or phrase iessxntial to the
meaning of a sentence and is set o! by comifagfirteen manuals alsm4
clude conventions for expressing conditions, in particular through the use of
words such as Oif O Owhen0 Owhere 0 and Owlidravexample, the North
Dakota dréing manual directs dralers to use OifO to designate Oa condition
that may never occurO; OwhenO for Oa condition that is certain to occurO;
OwheneverO for a condition that Omay occur more than onceO; and @Owhered o
ly regarding place®

168 Colorado Draling Manualupranote46, ©5.7.1(8).
169. SeenfraTable 10.
170 Arizona Draling Manuakupranote53, at 98.

171 See, e gArkansas Draling Manuaupranote 30, at 56-57; Colorado Draling Manuaupra
note46, ©5.7.1(8); Delaware Draling Manuatupranote53, at 91; Idaho Draling Man-
al, supranote 30, at 2526; North Dakota Draling Manuasupranote 53, at 90-91; Utah
Draling Manual supranote53, at ch. 3, pt. 4(c)(xxviii).

172 E.g, Colorado Draling Manuaupranote46, ©5.7.1(8); New Jersey Draling Manuyalpra
note53, at 118; Minnesota Draling Manuadupranote 53, at 282; Utah Draling Manua|
supranote53, at ch. 3, pt. 4(c)(xxviii).

173 Nineteen manualsliscuss the use of OthatO and OwhichO in statutory pro@siernisfra
Table 10.

174 Colorado Draling Manuadupranote46, ©5.7.1(36).
175 See id.

176 See infrdable 10.

177 North Dakota Draling Manuaupranote53, at 91-92.



D. Key Takeaways

In sum, there is considerable overlap in the type of guidance included in the
publicly available draling manuals. Most of the manuals provide information
about the billdraling process and the role of the professional draler in that
process. Furthermore)most all of the manuals include instructions coneer
ing bill format and strature, and all of the manuals surveyed contain conve
tions for style, grammar, and the use of particular words. The manuals include
these draling caventions in an elort to crda a shared language and style for
legislation}’® Moreover, the institutionalization of billraling practices in
dra! ing manuals suggests that legislatures d@tengpting to cement certain
patterns and practices to last over thmegardless of who is ipower and
their attitudes toward statutory interpretation and legise draling. Accord-
ingly, the conventions ref3ect a key goal and function of the draling manuals:
to impose order on the draling process to ensure that legislation within the
stateGmde is clear and unifortf?

The frequent inclusion of the canons of construction in the dralinguman
als has signibcant implications for bill draling as well. Of the manuais su
veyed, thirtyeight discuss at least one canon of contitm.’®® A wide varigy
of canons arencluded in the draling manuals, and most of the manuals su
veyed discuss both substantive and textual calfdirs. most state legislatures,
there is an elort to inform bill dra"ers of some of the interpretive principles
used by the sta®s judiciary so that the dralers can prepare legislation with
those principles in minéf? This Pnding deRects common scholarly skegn
about the utility of canons and, particularly, frequent doubts about canons®
signibcance, at least at the fedérakl'®® Indeed, the survey suggests that the
canons may serve a dilerédhaind more saliefit role at the state level in both
draling and interpretation.

Draling manuals serve as mechanisms for the legislatures to promate clar
ty and uniformity in anticipabn of judicial interpretation. In so doing, they
comprise half of an interbranch dialogue. As the next Part demonstrates, state
courtsO use of these manuals in the process of statutory construction leads to a
two-way conversation between legislatures tredcourts.

178 See suprotes54-58 and accompanying text.

17a Seeeg.g, Delaware Draling Manuasupranote 53, at 1 (OAbove all, for both the novice and
the vetean, this manual is intended to serve as a guide to the creation of an accurate, clear,
and uniform legislative product. The alternative is inaccurate or careless draling, which can
produce bad laws or lead to legislation being invalidated, frustratjigjdéve intentO).

180. See infrdables 47.

181 See infrdables 47.

182 See suprotes91-95 and accompanying text.

183 Many scholars have argued that the canons of construction do natiyaceRect how Qe
gress dra!s legislationSeee.g, RICHARD A. POSNERTHE FEDERAL COURTSCRI-
SIS AND REFORM277-86 (1985) (arguing that the canons of construction are premised
on Owholly unrealistic conceptions of the legislative processO). Moreogat empirical
work demonstrates that congressional dralers are not aware of many canons and sensciou
ly reject some of the canons of which they are aBadressman & GluclStatutory Inte
pretation from the Inside Pastipranote 13, at 926-39.



iii. legislative drafting manuals in the state courts

By olering insights into the legislative process and dra'ing norms, these
manuals help courts understand the intended meaning, purpose, and text of
any given bill. And state courts have fact, turned to draling manuals when
faced with dilcult questions of statutory interpretation.

The draling manuals are a unique source for statutory interpretation. They
are an extrinsic aid for interpretation as they are Osources outside thehext of
statute keing interpreted & Some of the most weknown types of extrinsic
sources are the common law, legislative history, and other st&futesg, the
draling manuals bear lovious dilerences from these sources. They are neither
sources of law noprepared with reference to any particular statute. Instead,
the draling manuals are akin to other general reference sources that are used in
statutory interpretation, such as dictionaries and grammar books, because they
contain guidelines for the use lahguage and grammar in writing. There-
fore, the draling manuals could assist interpreters in Oascertaining the Oco
mon and accepted meaning® of words and phrasesO in a stat&0s code.

Unlike dictionaries and grammar books, however, the draling manuals ar
sources produced by the legislaturesnbelves. As a result, they shed light on
the shared understandings of the bill dralers. The manuals® discussion of
draling conventions concerning style, grammar, and the use of particular
words Oreveal[] the stdards and dePbnitions relied on by those who choose
and arrange the words, phrases and punctuationO found in st&tutésr.eo-
ver, the inclusion of canons of construction in the draling manuals indicates
how dralers expect the words and phrases in thdls bo be interpreted by
courts. Unlike dictionaries and grammar books, the dralingnoeds are not
merely sources for discrete rules andvemtions concerning grammar and
style. Because the manuals also discuss the rules, practices, addresoc
govening legislative draling o"ces, they o#er insight into how these o"ces
function as institutions.

In this Part, | survey cases in which state courts have used the draling
manuals in statutory interpretation. These cases demonstrate an interbranch
dialogue between state courts and legislatures: not only are the manuals wri
ten seltconsciously i® anticipation of judicial interpretatiot® referring to
the judiciaryOs precedent and canons of interpretation, but the courts also cite
the manuals to asiain statutory meaning. Not only do the draling manuals
strive to align draling horizontally by establishing shared conventions for bill
dralers, but with the aid of the judiciary, the manuals also create shared vert
cal cmventions. That is, the drahg manuals incorporate judicial practice, and
by referencing the manuals, the courts take into account the legislative process.
As Part IV discusses, this interbranch dialogue furthers democratic araf-rule

184 ESKRIDGE, FRICKEY &ARRETT, supranote96, at %65.
185 See id.

186 See generallyd, supranote 16, at 195200 (comparing draling manuals with otherxe
trinsic sources).

187 State v. Powers, 687 N.W.2d 50, 57 n.8 (Wis. Ct. App. 2004) (quoting StaterelKalal
v. Circuit Court, 681 N.W.2d 110, 126 (Wis. 2004)).

188 Id.
189. Ard, supranote 16, at 189.



law values, and thus legitimizes the courtgCofishe canons of interpretation
and draling conventions in the manuals.

A. Current State Court Practices

All of the draling manuals surveyed instruct dralers to employ certain
conventions in language, style, and gram#fagnd several state courts have
referred to these conventions to help determine statutory meaning. Fof exa
ple, inJohnson v. Johng¥rthe Supreme Court of lowa consulted a provision
in the lowa draling manual cacerning the use of the singular and plural. The
relevant statute providethat O[tlhe owner and operator of antalirain veli
cle. . .is liable for any injury or damageocasioned by the negligent operation
of the aliterrain vehicle¥¥ The main issue in the case was whether the statute
could impose liability on both the kigle owner and its operator. The trial
court reasoned that it would be gramiically incorrect to use Ois liableO rather
than Oare liableO when referring to both owners and operators, so the statute
was ambiguous and should be construed to impose liabitily on the vehicle
operatort®® In its analysis, the Supreme Court of lowa relied on the lowa dra!-
ing manual to reverse the trial court. Aler consulting the manual®s guidance
that Othe singar incorporates the plural, and the plural incorporates the si
gularO the court celuded the statute was not ambiguous and imposed-liabi
ity on both the vehicle owner and the operatbiThe reasoning in this case is
signibcant because the lowapgme Court drew from a convention employed
by the legislaturid as evilenced by the citation to the draling manbito re-
verse what would otherwise have beenaaaeable interpretation of text, and
thus helped to save the statute from an interpretation that would have been
contrary to legislative intent. In other casestestaurts have relied upon ma
ual provsions concerning style and grammar, such as instructions concerning
the placement of modibet¥, consistency in the use of language throughout a
bill,**® superRuous statutory depbnitiofi¥,and punctuation

Courts havelso referenced the manualsO instructions concerning the use of
particular words to help determine statutory meaningShate v. Powethe
Wisconsin Court of Appeals referenced the Wisconsin draling manualOs co
ventions cacerning the use of Omeans® @includes® The statute at issue
covered sexual assault committed by an employee of an Oinpatient health care
facilityO and the court was tasked with determining whether the statutory dep-
nition of that term was exhausti¥¥. According to the relevastatutory prow

190. See supi@ection I.C.2.

191 564 N.W.2d 414 (lowa 1997).

192 Id. at 417 (quotinglOWA CODE®= 321G.18 (1993)).

193 Id.

194 |d. at 418 (quotinglowa Draling Manualsupranote53, at 44).

195 See, e gState v. Powers, 687 N.W.2d 50, 58 (Wis. Ct. App. 2004).
196. See, e.gState v. Carter, 794 N.W.2d 213, 228 & n.19 (Wis. 2010).

197 See, e.gBernard v. Metro. Gov®to. M2009D00812DCOAPR3BCY, 2010 WL 3033798,
at *6 n.6 (Tenn. Ct. App. Aug. 3, 2010).

198 See, e gEstate of Bradeex relGabaldon v. State, 266 P.3d 349, 352 & n.3 (Ariz. 2011).
199. Powers687 N.W.2d at 57-58.
200. Id. at 53-55.



sion, inpatient health care facility Omeans any hospital nursing home, county
home, county mental hospital or other place licensed or approved bg-+the d
partment@* The court consulted the Wisconsin draling manual, whidh d
rected bill drales to employ the term OmeansO rather than Oincludes:O whe
ever enumerated items in a debnition are intended to render the debnition
complete, and concluded that Oinpatient health care facilitiesO are limited to the
facilities specibcally identibPedthe statutory debnitioR®? By referring to and
citing the stateOs draling manual, the Wisconsin Court of Appeals self
consciously drew from a weention employed by the legislature to ensure that
its interprettion of the statutory debnition was consigtevith the legislatureOs
intended meaning. In other sas, state courts have also referred to manual
conventions for the distinction between permissive and mandatory t&fms,
conjunctive and disjunctive ternd¥, in addition to the ditinction between
Omear® and Oincludé®O

In addition to conventions concerning language and grammar, state courts
have also considered instructions from dre} manuals as to how to format
and structure bills. As Section II.B described, almost all of the draling manuals
contan instructions for bill format and structure, which help interpretens u
derstand statutory provisions that reference othewnitb of the statute. For
example, iNichols v. Progressive Northern InsuranabeC8upreme Court of
Wisconsin used the s&®s draling manual to interpret a statute that prohibits
an adult from Oknowingly permit[ting] or fail[ing] to take action to prevent
the illegal consumption of alcohol beverages by an underage person os-premi
es owned by the adult or under the adult®drad3®® The statute further
stipulated that O[t]his subdivision does not apply to alcohuvétzges usedke
clusively as part of a religious servi€é I addressing which parts of the sta
ute were included in the Osubdivision,O the court relied on théidemf the
term in the Wisconsin draling maual>® The Wisconsin Supreme Court thus
relied on the state draling manual to interpret the statute in light of the dra!-
erOs understanding of what the particular subunit at issue would encompass. In
addition to the Supreme Court of Wiscongfi,courts in Ohié*® and Mar-

201 Id. at 53 (quoting WIS. STAT.a 50.135(1) (2001 -02)).

202. Id. at 57-58.

203. See, e.gHarris v. Smartt, 57 P.3d 58, 72 (Mont. 2002); George v. George, 856 N.W.2d
769, 772-73 (N.D. 2014); Midthun v. N.D. Workforce Safety & Ins., 761 N.W.2d 572,
577 (N.D. 2009); Hieb v. Hieb, 568 N.W.2d 598, 602 (N.D. 1997); SIF Energy, L.L.C.

v. State, 365 P.3d 664, 66&9 (Or. Ct. App. 2015).

204. See, e, gMurphy v. State, 414 N.E.2d 322, 3245 (Ind. Ct. App. 1980); Jacob v. Kippax,
10 A.3d 1159, 116566 (Me. 2911); State v. McClary, 679N.W.2d 455, 463 (N.D.
2004); Burke v. Stateex relDepOt of Land Conservation & Dev., 290 P.3d 790, 794 (Or.
2012).

205. See, e.gHackley v. State, 885 A.2d 816, 819 (Md. 2005); State v. Fox, 324 P.3d 608,
614 (Or. Ct. App. 2014); In reChezron M., 698\.W.2d 95, 102 (Wis. 2005).

206. 746 N.W.2d 220, 234-35 (Wis. 2008) (Abrahamson, C.J., concurring) (quoting/IS.
STAT.= 125.07(1)(a)(4) (2003 -04)).

207. Id.

208. Id. at 235 n.4.

209. Paul v. Skemp25 N.W.2d 860, 874 (Wis.~2001), is another case in which the Wisconsin
Supreme Court cited the draling manualOs provisions concerning bill format and structure.

210 See, e gReed v. Tracy, No. 96APHG259, 1996 WL 388529, at *2 (Ohio Ct. App. July
9, 1996).



land®! have also looked to manual provisions concerning bill formatre co
strue the meaning of internal statutory references.

A handful ofother state courts have cited the other types of manuai-prov
sions discussed in Part Il, namely, background about the legislative draling
ol ces and the canons of construction. Most of the idgaimanuals include
sections with background information aliathe legislative draling o"ce and
bill-draling process; these manual provisions typicaktplain the role of the
professional draler in preparing the bill and the relationship between the bill
draler and the sponsing legislator!? If a court reslving a statutory question
is interpreting legislative history from the bdtaling process, such context
about the draling 0"ce can help the interpreter undéand the legislative $
tory. For example, iitn re Temination of Parental Rights to Quéal.M., the
Wisconsin Court of Appeals was tasked with determining whethertatesta
that established Oparenthood as a result of sexual assaultO as grounds for invo
untary termination of parental rightspplied to all parents or fathers orily.

The Wisconsn Court of Appeals xamined a memorandum from the bill®s
sponsor to a draler in the Legislative Council sta" directing the draler to
amend the grounds for inwentary termination created in the bill Oto make
them apply to dthers only®* In analyzing his part of the legislative history,
the court cited the Wisconsin Legislativefé&ence BureauOs (LRB) draling
manualOs directive that dralers Oshould not and cannot make the biagic pol
decision for the requestétOThe court reasoned that because statutory
language was based on a request frongialégor and Owould not have been
[the dralerOs] idea,0 the provision in question applied to father$'oilye
court thus used the draling manualOs rules concerning the function ofathe pr
fessional drier to interpret the statuteOs legislative drigtby distinguishing
the role of the sponsor from that of the draler.

State courts have also cited to the bnal category of manual provisions: the
canons of construction. Two judicial opinions from Maingehaited the Maine
draling manual®s discussion of the retroactivity canon in justifying their use of
that canon as a reasonable approximation of legislative ftefdr example,
in Greenvall v. MaineWual Fire Insurance Cthe legislature had amend#te
relevant statute toncrease the amount recoverable, but only aler the cause of
action accrued, and the court had to determine whether to give thisdamen
ment retroactive elect*® To make this determination, the court relied on the
retroactivity canorand in its analysis, referenced the Maine draling manual to
explain that the judicial psumption against implied retroactivity Oreasonably
assumes that the Legislature is capable of making clear its intent that a statute

211 See, e.gNorris v. United Cerebral Palsy of Cent. Md., 587 A.2d 557, 560 (Md. Ct. Spec.
App. 1991).

212 See supi@ection Il.A.

213 No. 011723, 2001 WL 1046974, at *1 (Wis. Ct. App. Sept. 13, 2001).
214 Id. at *3.

215 Id. at *4.

216 Id.

217 Sinclair v. Sinclair, 654 A.2d 438, 442 (Me. 1995) (Lipez, J., dissenting); Greenvall v. Me.
Mut. Fire Ins. Co., No. C\@7-070, 2001 WL 1715979, at *3 (Me. Super. Ct. June 6,
2001).

218 2001 WL 1715979, at *3.



be applied retroactivel§¥©The court thus used the fact that the state draling
manual included the retroactivityraan to bolster its own reliance on thenea
on.

These cases in which state courts reference legislative draling manuals are
signibcant because they demonstraterpity and dialogue between state
courts and leglatures. As discussed in Part Il, the draling manuals aimde cr
ate a shared language and style for bill dralers, thus establishing horizontal
alignment of bill draling within the state legislative dralg o! ces. The cases
in which courts reference the draling manuals, however, indicate that the
manuals can also serve as a vehicle fticakalignment between the statg-e
islature and judiciary.

B. Interplay Between State Courts and State Legislatures

By usng draling manuals, these courts aim to construe statutes in @ccor
ance with how legislatures actually diaboth in terms of the rules and pec
dures of the draling o"ces as well as the dralersO shared conventionsmwoncer
ing style, grammar, and biformat. Furthermore, at least some courts have
considered the dralers® awareness of a particular canon of construcgen in d
termining whether to employ that canon in resolving the statutory question at
issue.

The legislative draling o"ces are activeagticipants in this dialogue. The
draling manuals indicate that shared diag conventions are formulated in
light of the judiciaryOs interpretive practices. TH@usion of the judiciary®s i
terpretive principles in the manuals rel3ects an awarensgstates as the bu
ject of judicial interpretion.?”® The manuals thusnstruct dralers to prepare
legislation with the basic principles of statutory construction in mind Oftjo e
sure that a law will be applied as the Legislature intendsO since theg#gsrin
Opredict how a court will interpret an act of the Legislattire O

iv. guiding principles for the use of drafting manuals in
statutory interpretation

Yet this dialogue remains largely unseen. While several state courtk have i
lustrated just how thesdraling manuals could be used in questions of stat
tory interprettion, these manuals are not yet a part of standard judiciat pra
tice. Indeed, even if courts were to recognize the interpretive power of these
manuals, they would lack a tirg of how thesananuals should be incoop
rated into the project of statutorgterpretation.

As this Part argues, because the draling manuals facilitate interbraach di
logue between state courts and legislatures, judicial reliance on the draling
manuals is niomatively desirable. When courts estrue statutes in light of

219 Id.
220. See supiBection 11.C.1.

221 Floida Senate Draling Manualipranote38, at 113;see alse,g, Colorado Draling Manual
supranote46, o 1.2.5 (instructing dralers to prepare bills with conventions of statutary i
terpretation in mind as they Ohave the greatest elect on bill dra"ing§; Draling Mani-
al, supranote 53, at 29 (OKnowledge of the rules of statutory construction will help the bill
draler to properly frame the contents of a bill and expresdrttent of the legislation in a
clear and uniform mannerO).



manual proisions that reveal draling practices, courts can better align their
interpretive principles with how the legislature actually dra!s bills. As a result,
this practice helps an imgreting cairt serve as the Ofaithful agentO of the e
acting legislature and promotes democradigtimacy. From a rul®f-law pe-
spective, the draling manuals can serve as devices for thetlegisind jud-

dary to coordinate their practices such that courtd wefply legislation
uniformly and predictably.

This Part then olers a framework to guide courts in operationalizing these
broad benebts of using draling manuals in statutory interpretation. | suggest
the types of guidance from the manual provisidescribed in Part || would be
most vduable to courts and when and how courts should use these provisions.
Specibcally, courts should use information about the draling 0"cesO practices
and procedures to help analyze the legislative history of staatesriginate
in those o!ces. Courts should also employ the dra"ing manuals to help-asce
tain the meaning of particular words and phrases in statutes. Three types of
guidance in the manuals can assist interpreters in this second task: (i) prov
sions f@ the format and structure of bills; (ii) conventions concerning style,
language, and the use of particular words; and (iii) the canons of construction.
Due to the tremendous diversity in state legislatures and legislative draling
ol ces, however, the vwght a state courtaords to a draling manual should
depend on the context of that particular state. | conclude with -saeibc
considerations to direct courts as they assess how to use the draling manuals
in statutory interpetation.

A. Normative Justcations

The judicial use of draling manuals in statutory interpretation serves two
important values: democratic legitimacy and rule of law. Because the draling
manuals oler insight into how legislatures actually operate and the intended
meaning of adain words and phrases, judges can use the manuals to align
their interpretive principles with draling practices. Impretive alignment e-
inforces the role of judges as the Ofaithful agentsO of enacting legislatures.
Moreover, because the dia manuds represent coordinating devices that
help state courts and legislatures align their practices, the manuals help ensure
that lggislation will be applied in a uniform and predictablenmer.

1. Democratic Legitimacy

In a representative democracy, the peggrticipate in dayo-day goven-
ance only indirectly, by electing represtimes who enact laws that reRect their
preferences, and this notion of representatiemaatracy is integral to the legi
imacy of our statute®? Because these elected represmamtare the political
actors tasked with enacting statutes, and these statutes are thought to ref3ect
the publicOs preferences, legislatures have a strong claim to demociatic legit
macy, and courts interptiag statutes should serve as the Ofaithful &yerit

222 William N. Eskridge, Jr.Norms, Empiricism, and Canons in Statutory Interpredétion
CHI. L. REV.671, 675 (1999).



the enacting legislature by striving to implement the legislatureOs ifitéat.
cordingly, if courts employ principles of interpretation th&it®fully reRect

the preferences of those representatives (and, indirectly, of the citizenry as
well), those rules have a strong claim to legitimacy on the basis of the dem
cratic values they serv&0rhis Ofaithful agentO model is the guiding paradigm
of many mainstream statutory interpretation theories and doctffiésdeed,

as one scholar noted, O[tlhewi¢hat federal courts function as the faithful
agents of Congress is a conventional one,0 and even as scholars and jurists have
debated theories of statutory interpretation, the disputes focus on how best to
implement the Ofaithful agentO paradigm, rathan the propriety of the pa

adigm itself¢®®

A state legislatureOs dralintanual provides a relatively reliable source of
information about how the enacting legisire prepared the statute. The ot
es responsible for draling legislation actuallyoguce these manuals, which
describe the procedures and rules governing those o!ces. Moreover, the dra"-
ing manualdnstruct dralers on specibc conventions about style, grammar, and
the use of certain words, and thus oler insight into the intended meawfing
particular words and phrases. Professional dralers write and consult these
manuals to guide the bilraling process and to ensure that legign is
draled with a uniform style and forn¥’ so they oler a reliable source for the
dralersO shared ceentions. The draling manuals can also reinforce the
courtsO use of the canons, many of which are based omptisssimbout how
the legislature dra!$?® Accordingly, draling manuals can help interpreters
understand whether these presumptions align weittual practices because the
inclusion of a g@on in a manual suggests that the dralers were aware of that
interpretive rule and draled with it in mind.

Interpreting statutes in light of the preferences and guidelines used by the
bill dralers can help kgn statutory intepretation with the actual practices of
legislative draling and is desirable from a demticréegitimacy perspective.
The use of the draling manuals is particularly appealing given that judges are
usually uncomfortable admitting toamakingO in the statutory conté3If
interpreters subscribe to the ideal of legislative supremacy and believe that
courts should not sgle-handedly estalish interpretive doctrines, takingca
count of the draling manuals ensures that courtsO intevergtesumptions

223 William N. Eskridge, Jr.,Spinning Legislative Suprema& GEO. LJ. 319, 322-23
(1989).

224. Eskridge supranote222, at 675.

225 SeéAmy Coney BarrettSubstantive Canons and Faithful Aggdi&/U. L. REV.109, 112-
13 (2010).

226. Id.

227. Cf. Delaware Draling Manugsupranote 53, at 1 (O[F]or both the novice and the veteran,
this manual is intended to serve as aguo the creation of an accurate, clear, and uniform
legislative product. The alternative is inaccurate or careless draling, which can produce bad
laws or lead to legislation being invalidated, frustrating legislative intetd&)o Draling
Manual supranote 30, at 4 (OThis manual is designed to assist those who prepare initial
drals of legislation in order to provide a uniformity of stytedeformat.O).

228. REED DICKERSON THE INTERPRETATION AND APPLICATION OF SRTUTES
228 (1975) (asserting that some canons simply Oconsist of rebuttable ppesum
tions. . . that reRect the probabilities generated by normal usage or legislative behaviorO).
Fora more indepth discussion, séfranotes245-251 and accompanying text.

229. Bressman & Glucl&tatutory Interpretation from the Inside ,Ranprienote 13, at 1018-19.



do no more than reBect what the legislature actually does. While the legislative
process is too complex to be fully reBected in statutory interpretation do
trines2° using the manuals enables courts to align the practice of statntory i
terpretation with the functioning of state legislatures in a relatively elcient
manner. Scholars have contended that the usenpfrieism about legislative
practices in statory interpretation poses signibcant challefyeamely, that

the relevant empical questions are Ounanswerableat an acceptable cost or
within a useful period of timé&® The manuals help courts cross this hurdle by
providing brsthand information about the draling process in a form that is
readily available to courts and |gigts.

A potential counterargument to the use of draling manuals in statutory i
terpretation is uncertainty as to whether these manuals inform actual draling
in practice. Ahough empirical research has yet twaver the extent to which
state bill drales actually rely on the manuals in preparing legislation,ra-nu
ber of indicators suggest that manuals play an active role in bill draling in the
state legislatures. Forample, some states require, either by statute or degisl
tive rule, that all bills ashresolutions be in the form and style prescribed by the
stateOs draling manu&f. Similarly, several state legisires require that all
proposed legislation be submitted to the legislatureOs draling o"ce for review
of format, technical eoectness, aor style?*® In addition, many of the dra!-
ing manuals are updated annu&M/which swgests they are doments that
are actively used by dralers.

At a broader level, however, the draling manuals and the principles co
tained therein are important regaeds of the empirical question of whether
most bills are draled with them in mind. The draling manuals are institatio
ally signibcant as they aim to set forth a set of shared conventions in an attempt
to standardize legislative styfé.From this perspeite, the manuals seek to
constrain the practices of bill dralers and provide notice of the general draling
principles and conventions to which they are expected to conform. The man
als may also establish the bounds of judicial interpretation by givingsca
sense of the rules that the legislatures have set for themselves when it comes to
draling bills.

230. Bressman & Glucl§tattory Interpretation from the Inside Raupranote13, at 730.

231 Adrian Vermeule|nterpretation, Empiricism, and the Closure Pré@ifldi CHI. L. REV.
698, 701 (1999).

232 See, e ,0ALASKA STAT. ANN.= 24.08.060(a) (West 2016); North Dakota Draling Ma
ual, supranote 53, at 1-2 (citing North Dalota House and Senate Rules 404(55gnate
and House Legislative Manual, 2265 N.D. 64TH LEGIS. ASSEMBLMO0, 56 (2015),
http://www.legis.nd.govbles/resource/legislativaules/rules15a.pdf
[http://perma.cc/R92T-SZ64]). In other states, all bills preped by the legislative draling
olce must typically be in accordance with the olceOs dra"ing marGeg, e gD. CODE
ANN., STATE GOVO® 2-1238(3) (West 2016).

233 See supreotes30-33 and accompanying text.

234. Seeg.q, Arizona Draling Manuakupranote53, at iv (OChanges in the 202916 Arizona
Legislative Bill Draling ManualO)Delaware Draling Manuasupranote 53, at v (OThis
edtion of the Delaware Legislative Draling Manual includes the following changes[.]O);
Maryland Draling Manualsupranote 48, at iii (OThelegislative Draling Manud plb-
lished each year by the Department of Legislative Servic€y. Other manuals are upda
ed every few yearSeee.g, Maine Draling Manualsupranote46, at tit. p. (listing revisions
to the manual).

235 See supreotes54-58 and accompanying text.



2. RuleofLaw Values

The use of draling manuals to decipher statutory meaning also furthers
rule-of-law values. From a rulef-law perspetive, statues should Obe applied
in an objective, consistent, and transparent way ipetis and others subject to
the stateOs authorityO so that they will be able to predict how statutes will be
applied®® Theorists have long debated whethertdoes of statutoryinter-
pretatiorN particularly the caons of constructioN generate greater objectivity
and predictability in statutory interpretatiod’ Critics argue that the canons
do not promote ruleof-law values because the canons are internallyninco
sistent and fail taconstrain the discretion of judges interpretingtstas?®
Furthermore, because courts do not use the canons in a predictablenand co
sistent manner, scholars contend, they do not force legislatures to dra! statutes
with care and clarit§?°

The draling maruals mitigate the urgency of these concerns by hidhligh
ing one reason for using the canons anditiadal doctrines of interpretation:
because legatures do so. Insofar as interpretation is the practice of divining
what legisituresactuallydid, thereis no better guide than these manuats. |
deed, these manuals promote interbranch dialogteden the legislature and
the judiciary and thereby improve coordination, uniformity, and predictability.
The publication of the draling manuals rel3ects an &¢"tor make the bill
draling process more transparent. Courts should take this appdy to align
their interpretive practices with the conventions actually employed in legislative
draling, as doing so would promote predictability and uniformity in botle
application and interpretation of statutes. Moreover, the draling manuals
strive to make style and form uniform throughout a stateOs code. Interpreting
statutes in light of these draling conventions would further this goal. In-add
tion, the inclusionof canons in the manuals indicates that bill dralers aye tr
ing to prepare statutes in light of the interpretive practices of the state®s judic
ary; the draling o"ces in at least thirtyseven states have tried to guide
dralers to prepare legislatiowith the judiciaryOs interpretive principles in
mind. From this perspective, the manuals can be viewed as coordinatiog devi
es that are attempting to put the legislatures and courts on the same page.

A ruleof-law-based critique of using the draling marlgan statutory -
terpretation might claim that it is Ounlikely that legislators or the general public
consult them in order to understand a biff®However, as discussed earftér,

236. Eskridge supranote222, at 678.

237. See idat 679 (OFew would object to the overall goal of making the law more predictable,
objective, and so forth. The debate has been whether the canons actually constrain judge
and, in turn, make statutory application more predictable O).

238. For the seminal work advancing this argument, see Karl N. LlewB&marks on the Theory
of Appellate Decision and the Rules or Canons About How Statutes Are To, B&/@Nistrued
L. REV.395 (1950). Llewellyn argues that there are two opposing canons on almost every
major proposition in statutory interpretation. To demonstrate these internal inconsistencies,
Llewellyn lists twentyeight canons and identibes a courtanon for eacHd. at 401-06.
For example, he compares the rule that O[e]very word and clause must be given electO with
the presumption that if words are Oinadvertently inserted mepugnant to the rest of the
statute, they may be rejected as surplusdie®404.

239. SeeRichard A. Posneftatutory InterpretatiElrin the Classroom and in the Courtrd0rd.
CHI. L. REV.800, 807 (1983).

240. Ard, supranote 16, at 198.



there are several indicia that the manuals retain an active role in tespaf
bill draling. Moreover, the majority of state ledative draling o"ces have
made their draling mauals available to the public, and elorts are underway
to foster greater awareness of the mads. In the world of practice, theaN
tional Confeence of State Legislatures links to many of the idgpmanuals

on its websité? In the realm of scholarship, Tamara rirera recently plo-
lished an article examining the iZona Legislative Council®s draling man
al>* and this Note sheds light on the remiaig state draing manuals.

B. Framework for State Courts in Considering Legislative Draling Manuals

Having considered the general advantages of using the draling manuals in
statutory interpretation, | turn to specibc principles that can guide statescourt
as they cosider how to use draling manuals interpretation. | begin by»e
amining specibc types of provisions in the draling manuals that couldhaid i
terpreters in resolving statbry questions. Because state legislatures and dra!-
ing olces vary remendouly, however, the weight a state court accords to a
particular draling manual provision should depend on the context of that pa
ticular state. | conclude with key considerations to guide this analysis.

1. Potential Uses of the Manuals

Courts can usthe draling manuals for two broad purposes: (a) o"ering
guidance on the meaning of particular words and phrases in statutes, and (b)
providing catext about the legislative draling o"ces to understand legislative
history.

a. Ascertaining Statutory Meanin

First, state courts should use the draling manuals to ascertain statutory
meaning. Provisions in draling manuals gling dralers on how to format
and structure bills are valuable because statutes frequently include internal
crossreferences to otheubunits of the same statute. As illustratedPisul v.
Skempmand the other cases discussed in Section Ill.A, thesaahprovisions
can clarify the signibcance of thasterinal crosgeferences for interpreters. In
addition, courts should refence theonventions in draling manuals concer
ing grammar and style. These manual provisions are valuable tools foo-statut
ry interpretation, olering insight into the shared understandings of those who
dra! legislation. As a result, these conventions can ilhatd the intended
meaning of a seemingly ambiguous statutory provision. A number of state
courts have already used the draling manuals in these two ways, and in light
of the normative justibcations for these uses;udised in Section IV.A, courts
acrosghe country should continue and expand these practices.

Despite the fact that state courts do not yet frequently cite the mansalsO di
cussion of canorfé} they should. In light of the interbranch dialogue, the e
241 Seesupranotes232-234 and accompanying text.
242. Bill Draling Manualssupranote52.
243, Herrera,supranote19.

244. See supreotes217-219 and accompanying text.



istence of a c@n in a manual provides alisble indcation of intended stat

tory meaning. Many of these interpretive principles are based on presumptions
about how the enacting ledatures dra! statute$®® For example, the textual
canons are meant to reRRect legislative practitesch as thengesumption that
legislatures use the same term consistently throughout a stitiereover,

some extrinsic sources and substantive canons have traditionally been thought
of as assumptions about legislative practices. For exa@iplee reenactment

rule assumes that if a legisire reenacts a statute without making any material
changes in its wording, the legislature intends to incorporate audtioeit
agency and judicial interpretations of th[at] language into the reenacted sta
ute. & The constitutional avoidance canon presumes that the legislature does
not intend to dra! unconstititional statuteg?® In turn, the draling manuals
reference the canons to instruct dralers on how courts are likely to interpret
certain language sddt dralers can prepare bills with these principles in
mind.?®® The inclusion of a canon in the draling manual used by the draler
thus indicates that the bill was actually prepared with an awareness of that
principle ! Citing to a canon in a draling maral is not merely lip seiceN it
rel3ects the idea that the presumptions underlying the canons are in line with
actual practices. The inclusion of a canon in a draling manual reinforces the
legitimacy of a courtOs use of that canon.

A related issue is hoaourts should treat the absence of a canon f co
struction from the draling manual: if a draling manual lists only soma-ca
ons, should courts employ a canon not included in theual@ The exclusion
of a canon casts doubt on whether the court shouldthetecanon as a ef
sumption of legislative practice, since there may be little evidence that the bill
was draled with that principle in mind. This seems particularly likely if the

245. DICKERSON, supranote 228, at 228 (asserting that one group of canons Oconsises of r
buttable presumptions. . that reRect the probabilities generated by normal usage omlegisl|
tive behaviorO).

246. SeeJames J. Bdney & Corey DitsleaCanons of Construction and the Elusive Quest for Ne
tral Reasoning8 VAND. L. REV.1, 12 (2005) (OLanguage canons consist of predictive
guidelines as to what the legislature likely meant based on its choice of certain words rather
than others, or its grammatical conbguration of those words in a given sentence, @-the rel
tionship between those words and text found in other parts of the same statute or in similar
statutes. These canons. purport. .. to give elect to Oordinadyor Ocommon® meaning of
the language enacted by the legislature, which in turn is understood to promote the actual or
constructive intent of the legislature that enacted such language O).

247. Scott,supranote4, at 365.
248. Id. at 375.

249. Neal Kumar Katyal & Thomas P. Schmidgtive Avoidance: The Modern Supreme Court and
Legal Changd28 HARV. L. REV.2109, 2126-27 & n.68 (2015); see alsGonnecticut
Draling Manual supranote53, at 6 (Olt is to be presumed that legislatures do not delibe
ately enact. . unconstitutional lawsO (quoting Amsel v.oBks, 106 A.2d 152, 156
(Conn. 1954))). More recently, however, scholars have questioned whether the canons a
tually reRRect legislative practices and have argued that the canons, particularly the substa
tive canons, instead serve to advance underlyinghative valuesSeee.g, William N.
Eskridge, Jr.Public Values in Statutory Interpretafi@@ U. PA. L. REV.1007, 1018 &

n.38 (1989).

250. See supreotes91-95 and accompanying text.

251 However, courts should cite to a draling manua@islative history canon cautiously; most
legislative history materials are prepared after a bill has already been introduced, so the pro-
fessional bill dra'ers are no longer involved in the process at that stage.



manual has a comprehensive list of the state@sréttee principle$® Courts

may still wish to employ these canons of interpretation for other reasons. For
example, the courts could use a canon to send a signal to tHatiegi®® or to
advance a public value or noffh.However, judges should acknowledge the
source and function of their interpretive principles when the evidence from the
drafting manuals indicate they are not coming from the actual legislative pro-
cess.”

Another relevant inquiry is how a state court should consider the canons
included in the state’s drafting manual in light of that state’s legislated code of
interpretation. Every state legislature has enacted statutes that set forth rules of
construction to govern how courts in that state resolve questions of statutory
interpretation.?*® In some respects, the dralig manuals are similar to these
legislated rules of construction: both the manuals and the codes of construction
demonstrate legislative awareness appr@aval of certain interpretive prirc
ples employed by the judiciary. However, the codes of construction and the
draling manuals are aimed at di"erent audiences. Thyslated codes of oe
struction are intended for use by the state courts, and each indicates how the
state legislature intends the judiciary to interpret its statutes.”>’ These codes
thus represent an elort to guide and direct the judiciaryOs interpretive do
trines. In contrast, the draling manuals are published by the legislative dra!-
ing olces and ntended for use by the prafonal bill dralers within those
o!ces. The dra"ing manualsinclude canons of construction in an elort to-i
struct drafters about principles employed by the state’s judiciary so they can
draft legislation more effectively.”® The manuals refect the dialectic between
the two branches. An interpreting court shouldhsider both sources ined
termining whether to apply a particular canon in a statutory case. If a canon
has been codified by the state legislature andis discussed in the state’s drafting
manual, the inclusion in the manual reinforces the use of this canon because it
indicates the statute was actually drafted with this principle in mind. If a canon
is not part of a stateOs code of construction, but is included in that state®s dra!-
ing manual, then it is still relevant for a state court to consider that canon be-
cause it is part of the enacting legislature’s drafting practices.

b. Providing Context About Legislative Drafting Offices

Interpreters should also use the information in the draling manuals to be
ter understand a billOs legislative histdryhis is an gtension of Victoria

252 Seesupra note 89 for examples of such manuals.

253 See, e.g., David L. Shapiro, Continuity and Change in Statutory InterpretatioN.Y.U. L.
REV.921, 943-45 (1992).

254, Seeg.q, Eskridge, supra note 249; see also Bressman & GluckStatutory Interpretation from
the Inside Part I, supranote13, at 959.

255 Cf. Bressman & Gluck, Statutory Interpretation from the Inside Part I, supra note 13, at 1017-
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256. See Scott, supra note 4, at 350.
257 Id. at 344.
258 See supra notes 91-95 and accompanying text.

259. One state courtN the Court of Appeals of WisconsinN has already used a drafting manual in
this way, see supra notes 199-219 and accompanying text, and other courts should follow
suit.



Nourse’s decision theory of statutory interpretation.”®® Nourse posits that in-
terpreters should understand and analyze legislative history in light of Con-
gress’s own rules. She argues, “Just as no one would try to understand the
meaning of a trial transcript without understanding the rules of evidence or
civil procedure, no one should try to understand legislative history without un-
derstanding Congress’s own rules.”?*" For example, Nourse describes the “con-
ference rule,” which stipulates that conference committees cannot change the
text of a bill when both the House and Senate have agreed to the same lan-
guage.?®® As a result, if a conference committee changes the text, interpreters
should resolve doubts about the meaning of the statutory text in favor of the
text that both houses passed.?®® While Nourse focuses on the rules governing
the legislative process after a bill has been introduced, the drafting manuals
bring to fore the procedures and practices governing the bill-drafting process.
The information in the drafting manuals about the operation of the drafting
offices could thus help interpreters understand legislative history materials
from the bill-drafting stage.

A limitation on this use of the drafting manuals is that courts may not
know the extent to which the practices in the manuals are read and followed.
Some of the practices described in the manuals, such as the drafters’ confiden-
tiality and neutrality obligations, are prescribed by statute®® so it is likely that
these are followed in practice. Other practices are not specifically mandated by
statute but are key to the function and role of the drafting offices and are thus
likely followed. For example, in In re Termination of Parental Rights to Quianna
M.M., the Wisconsin Court of Appeals cited the Wisconsin LRB’s drafting
manualOs directive that dralers Oshould not and cannot make the basic policy
decision for the requestéfOWhile this manual provision concerning the role
of the drafter is not included in the LRB’s authorizing statute, it is central to the
office’s ability to fulfill its statutory mandate to provide “drafting services
equally and impartially”®*® It seems plain that the LRB could not fulfill this
mission unless it adhered to the basic policy decisions of the legislator sponsor-
ing the bill; if, instead, the drafters could make basic policy decisions, LRB
would not be providing its drafting services “equally and impartially” as re-
quired by statute.

Other conventions described in the manuals appear to be more informal
and, as a result, may not reflect actual practices. Therefore, an interpreter’s reli-
ance on these manual provisions may be more problematic. For example, in his
dissent in Monroe County v. Jennifer V., Judge Dykman of the Wisconsin Court
of Appeals referred to the foreword to the Wisconsin drafting manual, which

260. See Victoria F. NourseA Decision Theory of Statutory Interpretation: Legislative History by the
Rules, 122 YALE L.J. 70 (2012).
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staff must provide nonpartisan and confidential services, as required by statute. Alaska
Drafting Manual, supra note 53, at 5 (quoting ALASKA STAT. § 24.20.050 (2015) and cit-
ing ALASKA STAT. § 24.20.100 (2015)).

265 No. 011723, 2001 WL 1046974, at *4 (Wis. Ct. App. Sept. 13, 2001); see also supra
notes 213-216 and accompanying text.

266. WIS. STAT. ANN. § 13.92(1)(b) (West 2016).



instructs bill drafters to communicate with the requesting legislator to ensure
that both are using terms in the same way.”®’ Judge Dykman used this provi-
sion to support his plain meaning analysis. He reasoned that because legislative
bill drafters are “trained to ask questions to ensure that legislation is clear,” it is
“hard for me to accept that both a legislator and a bill drafting attorney would
use the common, dictionary meaning for the word ‘convictionO if theyntended
something different,” such as an unusual definition of the word.?®® While the
LRB cannot fulfill its statutory mission without adhering to the sponsor’s basic
policy decisions, it is plausible that the drafters could nevertheless provide
drafting services without consultation about the use of all terms in the bill. As a
result, it seems problematic for an interpreter to rely on this provision in the
Wisconsin manual to conclude that both the drafter and legislator had the
same plain meaning understanding of a statutory term.

Provisions in the drafting manuals concerning the operation of the drafting
offices should be read with this limitation in mind, and the weight they are giv-
en should depend on the content of the provision. Interpreters should give
more weight to manual provisions describing practices mandated by statute®®®
than to those provisions explaining more informal practices that may not be
followed in practice.

2. StateSpecific Considerations To Guide Courts

Although the drafting manuals are valuable sources in statutory interpreta-
tion, the diversity of state legislatures and drafting offices makes it difficult to
draw blanket conclusions about the use of drafting manuals. In most states, the
legislative drafting olce is not responsible for all bill dra"ing in the staté,
and outside bill drafters may not adhere to the conventions in the manuals.
Furthermore, multiple drafting offices within a state legislature may have sepa-
rate drafting manuals, as in Florida and Louisiana.?”* At a broad level, there is
tremendous diversity in the structure of state legislatures, and each legislature
and drafting office has a unique institutional context.

A state court should incorporate the unique context of each particular state
in deciding how much weight to accord a drafting manual in resolving a statu-
tory question. The normative justifications for using drafting manuals in statu-
tory interpretation should guide this analysis. As Section IV.A explained, the
use of drafting manuals in statutory interpretation is desirable insofar as it can
align interpreting courts with the actual practices of the enacting legislature
and thereby promote democratic legitimacy and rule-of-law values. According-
ly, where there is strong evidence that a state’s bill drafters consider and rely
upon the state’s drafting manualN either generally or in drafting a particular

267. 548 N.W.2d 837, 844-45 (Wis. Ct. App. 1996) (Dykman, J., dissenting) (quotingeG-
ISLATIVE REFERENCE BREAU, Forewordo WISCONSIN BILL DRAFTING MANU-
AL (1983-84)).
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269. It is, of course, possible that members of the legislative drafting offices disregard statutory
requirements. However, rule-of-law values counsel that interpreters should still construe
statutes with the presumption that the drafting offices operate within, rather than beyond,
their statutorily mandated powers.

270. See supra Part L.
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statuteN the court should give more weight to the manual in its statutory anal-
ysis.

One of the key considerations is whether the legislative draling o"ce is re-
sponsible for all bill draling in the state. Some state legislatures have multiple
drafting o! ces that prepare bills,”* but in other states, such as Wisconsin, all
bills introduced in the legislature must originate in the legislative drafting
o! ce.?”® Moreover, even in states where outside drafters may prepare bills, if
the legislative history of the statute in question indicates that it originated in
the drafting o! ce, then it is legitimate for the court to interpret the statute s-
ing that olceOs dra'ing manual and more weight should be given to thre ma
ual. In contrast, if an outside drafter prepared the bill, it may be unclear wheth-
er the drafter consulted the drafting manual and the manual may be accorded
less of a role in the court’s interpretation. Some argue that bills drafted by pri-
vate organizations outside the legislature and its drafting offices lack a certain
level of democratic legitimacy.?”* While this may be debat8isince those bills
may gain democratic legitmay by virtue of legislators approving of them and
voting them into lavil one way in which external draling detracts from dem
cratic legitimacy is by making it somewhat more dilcult for the interbranch
dialogue to take place: courts lack the same guidesiding these bills that
they have when the draling o'"ces use their own manuals.

Another relevant factor is whether the state has any requirements for bills
to be in the form and style prescribed by the state’s drafting manual. In some
states, statuteand legislative rules require that all bills introduced in the-legi
lature coform to the form and style prescribed by the stateOs dralingiman
al?™® In other states, all bills prepared by the legislative drafting office must be
in accordance with the office’s drafting manual, unless the requesting legislator
specifies otherwise.?’® These requirments indicate that bill drafters must con-
sult the state’s drafting manual, which supports the inference that the mmal
reflects drafting practices. A related consideration is whether the state legisl
ture has prepling requirements such that the legislature’s drafting office re-
views bills for format, technical correctness, and/or $tyl&hese équire-
ments demonstrate that the legislative draling o"ce plays k& fia preparing
all proposed legislation, even if also prepared by outside drafters, and further
suggests that the manuals reflect drafting practices. Courts in states with such
requirements should accordingly rely on drafting manuals as a reliable indica-
tor of the intended statory meaning.

272 See suptisotes 38-41 and accompanying text.
273 WIS. STAT. ANN.§ 13.92(1)(b)(1) (West 2016).
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A third factor to consider is whether there are multiple draling manuals in
the state that are potentially conflicting.?”® For example, the Florida and Loui-
siana legistures have separate manuals for the House andteSenaling
o! ces, so for bills that pass both chambers and become law, it is unclear which
manual a given drafter was following.?”® Courts in these states should hesitate
before relying heavily on these drafting manuals, unless the relevant provision
appears in both mauals or there is some indication in the legislative history of
which manual was consulted during the draling process. Most stgislde
tures, however, have only one published draling manual; in these states,
courts can safely give greatazight to these manuals as a source of guidance in
statutory interpretation.

conclusion

This Note introduces the state legislative draling manuals into thealiter
ture and analyzes how state courts have been Nisinty should useN the
manuals in statutory interpretation. This analysis not only highlights a new
source of interpretive guidance for courts and litigants in statutory interaret
tion cases, but also adds a state-level perspective to the emerging scholarly de-
bate on the role of the legislative process (in actual practice) in statutory inte
pretation. Remedying the short shri! olen given to states when it comes to
guestions of statutory interpretation is one of the central goals of this Note.

Shiling the focus in statutory interpretation theory itaclude the statesr
veals that in state courts and legislaturésres are underway to use legislative
draling manuals to foster an interbranch integtive relationship. Indeed, the
branches are engaged in a dialogue about interpretation that onlg ocacely
at the federal i&l?® Looking at the state draling manuals and the state court
opinions citing to those manuals reveals that many state legislatures and courts
are atempting to commuitate and align their practices: as the professional
bill dralers in the state legislatures dra! statutes with the judiciany@spie-
tive principles in mind, state courts seek to interpret the meaning of statutory
provisions in light of the dralersO conventions and practices.

This Note seeks to begin a broadenversation about the ways in which
the legislature and judiciary communicate with each other about how statutes
should be intepreted. Given the scarce investigation into state legislative pr
cesses, this Note looks brst to the most readily avajpaintary sources that
could be accessed by futuréghints and jurists: the otial guides published
by legislative draling o"ces. In so doing, this Note lays the groundwork for
future research into the draling process of the state legislaturesstingeided

278. Some states, such as Maryland &regon, have multiple draling manuals that are meant
to be used in conjunction with one another, so it is unlikely that they contain conf3idting a
vice.See supraote61 and accompanying text.
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280. SedBressman & GluclStatutory Interpretation from the Inside Partgtanote 13, at 751
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cite to the congressional legislative draling manuals).



to further illuminate the contours of these interbranch interpretive relatio
ships.

For the Appendix to this Note, please seeRb& version






