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abstract.  In its recent decisions in Skilling, McDonnell, and Percoco, the Supreme Court has 
cut back on honest services fraud (18 U.S.C. § 1346)—a broad-reaching statute that federal pros-
ecutors have used to convict corrupt governors, senators, and congressmen. 

 
Despite its broad reach, the statutory text is remarkably thin, comprising just twenty-eight words: 
“For the purposes of this chapter, the term ‘scheme or artifice to defraud’ includes a scheme or 
artifice to deprive another of the intangible right of honest services.” The statute’s undefined terms 
and its perceived intrusions on federalism have invited critical scrutiny from federal judges, who 
have decried Section 1346 as “amorphous and open-ended,” “facially vague,” permitting a “stand-
ardless sweep” of prosecutions, and imposing an “extreme version of truth in politics.” 

 
This Essay charts a path out of this doctrinal morass. The solution, I argue, is to interpret honest 
services fraud to require a predicate violation of state law. All fifty states have enacted detailed 
anticorruption statutes which often outstrip the reach of their federal analogues. Tethering federal 
honest services fraud to these state regimes closes the enforcement gap, while offering an intelli-
gible standard that addresses both the due process and federalism concerns the Supreme Court 
raised in Percoco, McDonnell, and Skilling. Moreover, this approach finds support in a constitutional 
provision that gives Congress authority to protect against state and local corruption by criminal-
izing what we call “honest services fraud”: the Guarantee Clause of Article IV, Section 4. 

 
Part I of this Essay examines the development of the honest services statute, from the Fifth Circuit’s 
early judicial gloss on the mail fraud statute in 1941, to the Supreme Court’s McNally decision in 
1987 followed by Congress’s enactment the next year of 18 U.S.C. § 1346, and finally to the Su-
preme Court’s recent attempts to curtail the reach of honest services fraud. Part II introduces the 
Constitution’s Guarantee Clause, uncovering the Clause’s anticorruption roots and the Clause’s 
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invocation by President Franklin Delano Roosevelt, President Lyndon B. Johnson, and then-Sen-
ator Biden to counter political corruption. Part III argues that honest services fraud should be 
limited by the Fifth Circuit’s pre-Skilling rule set forth in Brumley v. United States and addresses 
the federalism and due process concerns raised in Percoco, McDonnell, and Skilling. Part IV consid-
ers counterarguments, and the Essay then concludes. 

introduction  

In a trifecta of decisions—Skilling v. United States, McDonnell v. United States, 
and Percoco v. United States1—the Supreme Court curtailed federal prosecutors’ 
ability to use the honest services fraud statute (18 U.S.C. § 1346), a once broad-
reaching statute historically used to target state and local corruption by convict-
ing corrupt governors, senators, and congressmen.2 Prosecutors have used the 
statute to bring charges against Illinois Governor Rod Blagojevich for conspiring 
to sell Barack Obama’s Senate seat;3 Virginia Governor Bob McDonnell for ac-
cepting an engraved Rolex and borrowing a Ferrari from a constituent;4 and 
most recently, Senator Bob Menendez for accepting gold bars and other bribes 
from donors.5 
 

1. 561 U.S. 358 (2010); 579 U.S. 550 (2016), 598 U.S. 319 (2023). 

2. 18 U.S.C. § 1346 (2018) (“For the purposes of this chapter, the term ‘scheme or artifice to 
defraud’ includes a scheme or artifice to deprive another of the intangible right of honest ser-
vices.”). Section 1346 is merely a definitional statute that modifies the mail- and wire-fraud 
statutes at 18 U.S.C. §§ 1341 and 1343, respectively. For examples of state and local corruption 
honest services prosecutions, see Press Release, U.S. Att’y’s Off., N.D. of Cal., Former State 
Senator Leland Yee and Three Others Plead Guilty to Racketeering (July 1, 2015), 
https://www.justice.gov/usao-ndca/pr/former-state-senator-leland-yee-and-three-others-
plead-guilty-racketeering [https://perma.cc/UB7G-8AM9] (announcing the guilty plea of a 
former state senator to honest services fraud for accepting bribes in exchange for assistance 
with procuring state grants); Press Release, U.S. Att’y’s Off., N.D. of Ohio., Former Cleveland 
City Council Member Charged with Bribery and Fraud (Nov. 25, 2025), https://www.jus-
tice.gov/usao-ndoh/pr/former-cleveland-city-council-member-charged-bribery-and-fraud 
[https://perma.cc/7WJY-YHL5] (announcing the honest services indictment of a former 
Cleveland city council member for conspiring to defraud community organizations of more 
than $200,000).   

3. United States v. Blagojevich, 794 F.3d 729, 733 (7th Cir. 2015). 

4. McDonnell v. United States, 579 U.S. 550, 559, 562 (2016); Steve Benen, ‘71st Governor of 
Virginia’ Engraved on a Rolex, NBC NEWS (June 27, 2013, 9:00 AM EDT), https://
www.nbcnews.com/news/world/71st-governor-virginia-engraved-rolex-flna6c10489692 
[https://perma.cc/9UW4-NS42]. 

5. United States v. Menendez, 720 F. Supp. 3d 301, 307 (S.D.N.Y. 2024); Press Release, U.S. 
Att’y’s Off., S. Dist. of N.Y., Statement of U.S. Attorney Damian Williams on the Convictions 
of U.S. Senator Robert Menendez and Two New Jersey Businessmen (July 16, 2024), 
https://www.justice.gov/usao-sdny/pr/statement-us-attorney-damian-williams-convic-
tions-us-senator-robert-menendez-and-two [https://perma.cc/M8XE-E8YZ]. 

https://www.justice.gov/usao-ndoh/pr/former-cleveland-city-council-member-charged-bribery-and-fraud
https://www.justice.gov/usao-sdny/pr/statement-us-attorney-damian-williams-convictions-us-senator-robert-menendez-and-two
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Despite its broad reach, Section 1346’s statutory text is remarkably thin, con-
sisting of just twenty-eight words. The statute’s undefined terms and perceived 
intrusions on federalism have invited critical scrutiny from federal judges, who 
have decried Section 1346 as “amorphous and open-ended,”6 “facially vague,”7 
permitting a “standardless sweep” of prosecutions,8 and imposing an “extreme 
version of truth in politics.”9 Justice Scalia called for the statute to be abrogated 
entirely, criticizing its coverage of a “staggeringly broad swath of behavior.”10 
More recently, Justice Gorsuch remarked that “[h]onest-services fraud and this 
Court’s vagueness jurisprudence are old friends,” criticizing Congress’s decision 
to “give the Judiciary uncut marble with instructions to chip away all that does 
not resemble David.”11 

Yet Congress has repeatedly declined invitations to clarify or abrogate the 
statute, leaving federal prosecutors, defendants, and courts in the lurch. With an 
imperfect tool for policing state and local corruption, the enforcement gap has 
only grown wider over time. Between 2003 and 2022, convictions of federal, 
state, and local officials in cases brought by federal prosecutors decreased by 
forty-nine percent, despite no indication that political corruption has become 
any less common.12 Nor is it likely that state-level prosecutions have expanded 
to fill the gap.13 

This Essay charts a path out of this doctrinal morass. The solution, I argue, 
is for federal courts to interpret honest services fraud as requiring a predicate 
violation of state law. All fifty states have enacted comprehensive anticorruption 

 

6. United States v. Sorich, 523 F.3d 702, 707 (7th Cir. 2008). 

7. United States v. Brown, 459 F.3d 509, 520 (5th Cir. 2006). 

8. United States v. Rybicki, 354 F.3d 124, 161 (2d Cir. 2003) (en banc) (Jacobs, J., dissenting). 

9. United States v. Blagojevich, 794 F.3d 729, 736 (7th Cir. 2015). 

10. Sorich v. United States, 555 U.S. 1204, 1205 (2009) (Scalia, J., dissenting from denial of certi-
orari). 

11. Percoco v. United States, 598 U.S. 319, 333, 337 (2023) (Gorsuch, J., concurring). 

12. Chuck Goudie, Barb Markoff, Christine Tressel & Tom Jones, New Report Finds Public Cor-
ruption Convictions Have Fallen over Past 20 Years, ABC7 NEWS (Feb. 7, 2024), https://abc7chi-
cago.com/illinois-corruption-convictions-most-corrupt-states-transactional-records-access-
clearinghouse/14397098 [https://perma.cc/J5NE-BN6V] (citing data from the Transactional 
Records Access Clearinghouse (TRAC) at Syracuse University); see also David Kwok, Trends 
in Prosecution of Federal and State Public Corruption, 2 STETSON BUS. L. REV. 30, 52 (2022) (pro-
ducing two charts showing that federal corruption convictions and referrals began trending 
downward in the mid-to-late 2000s). 

13. One study showed that as many as ninety-four percent of public-corruption prosecutions are 
handled by federal prosecutors. Adriana S. Cordis & Jeffrey Milyo, Measuring Public Corrup-
tion in the United States: Evidence from Administrative Records of Federal Prosecutions, 18 PUB. 
INTEGRITY 127, 130 (2016). 

https://abc7chicago.com/illinois-corruption-convictions-most-corrupt-states-transactional-records-access-clearinghouse/14397098/
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statutes, many of which outstrip the reach of their federal analogues.14 Yet, state 
prosecution of state public-corruption offenses remains anemic.15 Tethering fed-
eral honest services fraud to these state regimes would close the enforcement 
gap, while offering a clear standard that addresses the due process and federalism 
concerns that the Supreme Court raised in Skilling, McDonnell, and Percoco.16 

The argument for this model is grounded in two sources of authority. First, 
the Fifth Circuit in the pre-Skilling case of United States v. Brumley created a state-
law predicate rule that was adopted by a small minority of circuits.17 Though a 
majority of circuits rejected Brumley as lacking constitutional grounding, this 
Essay argues that those circuits failed to consider an alternative font of authority: 
the Guarantee Clause of the U.S. Constitution.18 A little-understood constitu-
tional provision once described by Senator Charles Sumner as a “sleeping gi-
ant,”19 the Guarantee Clause played a major role in the legislative history of the 
honest services statute. Though federal courts have traditionally viewed the 
Guarantee Clause as nonjusticiable20—a shield for the states, rather than a sword 
for the federal government—this Essay uncovers the original understanding of 
the Clause to argue that it conferred broad powers on the federal government to 
enforce anticorruption laws.21 On this view, the Guarantee Clause is both a 
sword for the federal government and a shield for the states against corrupting 
influences from within. 

Conditioning honest services fraud on a predicate violation of state law—
which I term the Guarantee Clause model—balances the need for robust federal 
anticorruption enforcement with the Supreme Court’s concerns about due pro-
cess and federalism. This model discards Skilling’s effort to provide a “uniform 
national standard”22 in favor of a pluralism of standards, enabling states to ex-
periment and capture local norms about political corruption through legislation. 
And it safeguards that pluralism with a federal guarantee, combining the statu-
tory flexibility of states with federal investigative resources and detachment from 
 

14. See infra Section III.B. 

15. See Cordis & Milyo, supra note 13, at 130. 

16. See infra note 59 (collecting cases from the First, Six, Seventh, and Eleventh Circuits). 

17. See infra Section I.C. 

18. U.S. CONST. art. IV, § 4 (“The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them against Invasion; and on 
Application of the Legislature, or of the Executive (when the Legislature cannot be convened) 
against domestic Violence.”). 

19. CONG. GLOBE, 40th Cong., 1st Sess. 614 (1867) (statement of Sen. Sumner). 

20. By “nonjusticiable,” I mean that federal courts have traditionally declined to find violations of 
the Guarantee Clause. See infra Section IV.C. 

21. See infra Section III.A. 

22. Skilling v. United States, 561 U.S. 358, 411(2010). 
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local politics. The core promise of the Guarantee Clause model, in short, is that 
it restores power to the governed to define the standards they expect of those 
who govern. 

This Essay proceeds in four Parts. Part I examines the development of the 
honest services statute—from Shushan v. United States’s judicial gloss on the mail 
fraud statute, to the enactment of the current honest services statute at 18 U.S.C. 
§ 1346, to the Supreme Court’s recent attempts in Skilling, McDonnell, and 
Percoco to curtail the statute. Part II introduces the Guarantee Clause, uncovering 
the Clause’s anticorruption roots and its invocation by President Franklin Delano 
Roosevelt, President Lyndon B. Johnson, and then-Senator Joseph Biden to 
counter political corruption. Part III argues that honest services fraud should be 
limited by the Brumley rule, whose authority should be derived from the Guar-
antee Clause. Part III then demonstrates how the due process and federalism 
concerns raised in Percoco, McDonnell, and Skilling are addressed by the Guaran-
tee Clause model. Finally, Part IV addresses counterarguments. 

i .  honest services fraud from shushan to percoco 

A. Pre-McNally Intangible Services Fraud 

The 1941 case Shushan v. United States, in which federal prosecutors charged 
members of Louisiana Senator Huey Long’s infamous political machine for their 
involvement in a bribery scheme, marked the first federal honest services fraud 
prosecution.23 The use of the mail fraud statute to bring these charges was novel: 
since that statute’s enactment in 1872, no court had held that mail fraud extended 
to anything beyond traditional pecuniary fraud.24 But, in a groundbreaking de-
cision, the Fifth Circuit upheld the charges, holding that the mail fraud statute 
extended to schemes to defraud the public of the intangible right to good gov-
ernment.25 

 

23. Shushan v. United States, 117 F.2d 110, 113 (5th Cir. 1941); see also Gerard N. Magliocca, Huey 
P. Long and the Guarantee Clause, 83 TUL. L. REV. 1, 26-33, 37-40 (2008) (discussing Senator 
Huey P. Long’s connection to the Guarantee Clause). 

24. See John J. O’Connor, McNally v. United States: Intangible Rights Mail Fraud Declared a Dead 
Letter, 37 CATH. U. L. REV. 851, 853, 857, 865 (1988) (noting that Congress’s intent in enacting 
the mail-fraud statute was to “protect property rights, rather than the relatively ethereal right 
to a fiduciary’s uncompromised loyalty,” and noting a shift in enforcement beginning with the 
1941 case Shushan v. United States). 

25. Shushan, 117 F.2d at 114-15. 
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By 1987, every federal circuit court adopted Shushan’s gloss on the mail fraud 
statute.26 The warm judicial reception to the expansive reading of mail fraud was 
perhaps a reaction to the political atmosphere. Rocked by Watergate, the Vi-
etnam War, and civil-rights protests, public trust in government in the 1970s fell 
to historic lows.27 Other branches of the federal government were eager to re-
verse that trend. In 1976, the Justice Department created the Public Integrity 
Section, its first-ever dedicated public-corruption unit.28 At the same time, Con-
gress enacted powerful new statutory authorities, including the Racketeer Influ-
enced Corrupt Organizations (RICO) Act in 1970,29 the Foreign Corrupt Prac-
tices Act in 1977,30 and the federal-program bribery statute in 1984.31 

The Shushan theory of mail fraud proved to be tremendously popular among 
prosecutors, despite the availability of other public-corruption statutes.32 Unlike 
RICO (18 U.S.C. § 1962), honest services fraud did not require proving multiple 
predicate acts, and, unlike federal bribery (18 U.S.C. § 201), honest services 
fraud extended to state and local officials.33 Deprivation of the “intangible right 
to honest services” was a capacious concept, one that the Justice Department was 
eager to begin pursuing. By 1987, the Justice Department had secured honest 

 

26. United States v. Silvano, 812 F.2d 754, 758-59 (1st Cir. 1987); United States v. Bronston, 658 
F.2d 920, 926 (2d Cir. 1981), cert. denied, 456 U.S. 915 (1982); United States v. Clapps, 732 F.2d 
1148, 1152-53 (3d Cir. 1984), cert. denied, 469 U.S. 1085 (1984); United States v. Condolon, 600 
F.2d 7, 8 (4th Cir. 1979); United States v. Curry, 681 F.2d 406, 410-11 (5th Cir. 1982); United 
States v. Gray, 790 F.2d 1290, 1294-95 (6th Cir. 1986), rev’d sub nom. McNally v. United States, 
483 U.S. 350 (1987); United States v. Bush, 522 F.2d 641, 646-48 (7th Cir. 1975), cert. denied, 
424 U.S. 977 (1976); United States v. States, 488 F.2d 761, 764 (8th Cir. 1973), cert. denied, 417 
U.S. 909 (1974); United States v. Bohonus, 628 F.2d 1167, 1171-72 (9th Cir. 1980), cert. denied, 
447 U.S. 928 (1980); United States v. Girdner, 754 F.2d 877, 880 (10th Cir. 1985); United 
States v. Scott, 701 F.2d 1340, 1343 (11th Cir.), cert. denied, 464 U.S. 856 (1983); United States 
v. Diggs, 613 F.2d 988, 998 (D.C. Cir. 1979), cert. denied, 446 U.S. 982 (1980); see also O’Con-
nor, supra note 24, 853 n.22 (1988) (collecting circuit-court cases). 

27. Trust in Government: 1958-2015, PEW RSCH. CTR. (Nov. 23, 2015), https://www.pewresearch
.org/politics/2015/11/23/1-trust-in-government-1958-2015 [https://perma.cc/K4LD-EKV4]. 

28. About the Public Integrity Section, U.S. DEP’T JUST. (Aug. 11, 2023), https://www.jus-
tice.gov/criminal/criminal-pin/about [https://perma.cc/7N4P-R2GH]. 

29. Racketeer Influenced and Corrupt Organizations Act, Pub. L. No. 91-452, 84 Stat. 922 (1970) 
(codified as amended at 18 U.S.C. §§ 1961-1968). 

30. Foreign Corrupt Practices Act, Pub. L. No. 95-213, 91 Stat. 1494 (1977) (codified at 18 U.S.C. 
§ 78). 

31. Act of Oct. 12, 1984, Pub. L. No. 98-473, 98 Stat. 2143 (1984) (codified as amended at 18 U.S.C. 
§ 666). 

32. See Jed S. Rakoff, The Federal Mail Fraud Statute (Part I), 18 DUQ. L. REV. 771, 771-73 (1980). 

33. See id. at 773-79. 

https://www.justice.gov/criminal/criminal-pin/about
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services convictions of two governors, and many more state judges, party chair-
men, and local aldermen.34 

B. McNally and the Congressional Response 

Then in 1987, the Supreme Court decided McNally v. United States. Over-
turning the interpretation of every circuit court, McNally held that the mail fraud 
statute covered only “money or property,” not intangible rights to honest gov-
ernment.35 The decision landed like a lead balloon. In fiery congressional hear-
ings, the Justice Department reported that McNally would shutter 186 convic-
tions and 98 ongoing investigations.36 

The Justice Department’s admonition spurred Congress to engineer a legis-
lative fix. The task fell to Representative John Conyers, then chairman of the 
House Subcommittee for Criminal Justice. Conyers, a progressive civil-rights 
figure, was an unlikely proponent for expanding criminal prohibitions.37 But he 
quickly became one of the Justice Department’s most ardent backers, introduc-
ing one of the first bills to overturn McNally just five weeks after the decision 
was announced.38 

On the House floor, Conyers was the first to introduce the idea of grounding 
the honest services fraud statute in the Guarantee Clause of the Constitution.39 
The novel proposal soon caught fire. John Keeney, the acting head of the Justice 

 

34. United States v. Mandel, 591 F.2d 1347, 1376 (4th Cir. 1979) (vacating and remanding a con-
viction of the Governor of Maryland); United States v. Isaacs, 493 F.2d 1124, 1166 (7th Cir. 
1974) (affirming in part and reversing in part the conviction of the Governor of Illinois); 
United States v. Keane, 522 F.2d 534, 538 (7th Cir. 1975) (affirming in part and reversing in 
part the conviction of a Chicago aldermen); United States v. Edwards, 458 F.2d 875, 884 (5th 
Cir. 1972) (affirming the convictions of Alabama state judges); United States v. Margiotta, 
688 F.2d 108, 138 (2d Cir. 1982) (affirming the convictions of the Republican-Party Chairman 
of Nassau County, Long Island), cert. denied, 461 U.S. 913 (1983). 

35. McNally v. United States, 483 U.S. 350, 359-60 (1987). 

36. Mail Fraud: Hearing on H.R. 3089 and H.R. 3050 Before the Subcomm. on Crim. Just. of the H. 
Comm. on the Judiciary, 100th Cong. 38 (1988) (statement of Robert G. Ulrich, U.S. Att’y, 
Western District of Missouri). 

37. See Rochelle Riley, John Conyers: One of the Last of the Civil Rights Warriors, POLITICO (Dec. 29, 
2019), https://www.politico.com/news/magazine/2019/12/29/john-conyers-obituary-2019-
088760 [https://perma.cc/2QE2-PUT6]. 

38. Fraud Amendment Acts of 1987, H.R. 3089, 100th Cong. (1987). 

39. 133 CONG. REC. 32959 (1987) (statement of Rep. Conyers) (“[O]ne innovative aspect of The 
Fraud Amendment Act of 1987 is its reliance on United States Constitution Art. IV. Sec. 4, the 
Republican Form of Government Clause, as a basis for the exercise of legislative power. . . . I 
carefully examined the Commission’s recommendation in light of the history and develop-
ment of Art. IV, Sec. 4.”). 
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Department’s criminal division, testified in its support.40 Conyers’s proposal also 
had the support of Keeney’s predecessor, Bill Weld—a particularly credible voice 
on the subject, as Weld had just resigned from the Justice Department in protest 
of the Attorney General’s alleged ethical violations.41 Several months later, then-
Senator Joe Biden took to the Senate floor to back Conyers’s proposal, repeating 
Conyers’s argument regarding the Guarantee Clause.42 The Senate enacted 
Biden’s version of the bill on October 14, 1988, and sent the bill to the House 
Judiciary Committee five days later, on October 19.43 Two days later, on the final 
day of the legislative session, Congress enacted the Omnibus Anti-Drug Act with 
Biden’s honest services statute attached as a rider.44 

Yet, despite its prevalence throughout the legislative history, the Guarantee 
Clause basis was never mentioned in the final conference report.45 Nor was the 
Guarantee Clause ever mentioned in the enacted version of the honest services 
statute, as it had been in earlier iterations of Conyers’s bill.46 One potential rea-
son for this omission, both in the text of the statute and in the final legislative 
report, was legislative delay. By the time the House received Biden’s bill, Con-
gress was already two weeks past a scheduled adjournment.47 Many were eager 
to wrap up the legislative session, and over a hundred members had already left 

 

40. See Mail Fraud: Hearing on H.R. 3089 and H.R. 3050 Before the Subcomm. on Crim. Just. of the 
H. Comm. on the Judiciary, supra note 36, at 18 (statement of John C. Keeney). Keeney retired 
as the longest-serving federal prosecutor in American history, after 59 years in the Justice De-
partment. 

41. Weld and Deputy Attorney General Arnold Burns both resigned in March 1988 in protest of 
Attorney General Meese’s role in the “Wedtech” scandal. See Fox Butterfield, Ex-Justice Aide 
Deeply Troubled by Meese Role, N.Y. TIMES (Mar. 31, 1988), https://www.nytimes.com
/1988/03/31/us/ex-justice-aide-deeply-troubled-by-meese-role.html [https://perma.cc/685
2-QXUL]. 

42. 134 CONG. REC. 31072 (1988) (statement of Sen. Biden) (“Mr. President, I believe that the 
people of this country have a right to honest government. The Constitution guarantees a re-
publican form of government, which means that Congress can enact statutes that make it 
possible to punish those who violate the public trust at any level of government.”). 

43. United States v. Brumley, 116 F.3d 728, 744 (5th Cir. 1997) (en banc) (Jolly & DeMoss, JJ., 
dissenting) (discussing the legislative history of the Anti-Corruption Act of 1988).  

44. Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181. The final version of the 
statute removed a “loss of value” requirement that was in Biden’s bill but retained the core 
language that defined the “intangible right of honest services.” 

45. See generally H.R. REP. NO. 101-74 (1989) (omitting any mention of the Guarantee Clause). 

46. H.R. 3089, 100th Cong. § 3 (1987). Conyers’ draft statute provided that “[t]his Act is enacted 
on the basis of . . . Article IV, Section 4 (republican form of government).” 

47. Irvin Molotsky, Congress Passes Fraud Crackdown and Homeless Aid, N.Y. TIMES (Oct. 21, 1988), 
https://www.nytimes.com/1988/10/21/us/congress-passes-fraud-crackdown-and-home-
less-aid.html [https://perma.cc/5KG4-EHB8]. 

https://www.nytimes.com/1988/10/21/us/congress-passes-fraud-crackdown-and-homeless-aid.html
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for home.48 Facing the loss of a quorum if there were further delays, the House 
version of the Omnibus Act eventually passed by voice vote, after only two days 
of consideration.49 

For his part, Conyers never had a change of heart. On the eve of the Omnibus 
Bill’s enactment, Conyers took to the House floor once more to repeat his belief 
in the Guarantee Clause as the constitutional basis for Congress’s authority to 
enact the honest services prohibition.50 

C. Circuit Splits and the Supreme Court’s Response in Skilling, McDonnell, 
and Percoco 

Intentional or not, the failure of Congress to invoke the Guarantee Clause 
proved consequential as it deprived the lower courts of a guiding principle for 
interpreting the meaning of “honest services fraud.” After being repudiated by 
Congress, the Supreme Court handed the reins back to the lower courts to inter-
pret the metes and bounds of 18 U.S.C. § 1346. These courts struggled to deci-
pher Congress’s intent from the barebones statute, and the doctrinal confusion 
resulted in a kaleidoscope of differing approaches. One set of circuits imposed a 

 

48. Id. 

49. Id. Another reason may have been that the congressional negotiators did not find it necessary 
to highlight the Guarantee Clause in the statutory text. Mail Fraud: Hearing on H.R. 3089 and 
H.R. 3050 Before the Subcomm. on Crim. Just. of the H. Comm. on the Judiciary, 100th Cong. 59 
(1988) (statement of William F. Weld) (“I tend to agree with Mr. Blakey that the republican 
form of government clause affords some constitutional basis for the legislation although I am 
not clear that that would have to be recited in the statute as opposed to highlighted in the 
legislative history.”). However, the absence of the Guarantee Clause is not necessarily mean-
ingful at all—scholars have cautioned against using the legislative history of omnibus bills to 
discern legislative intent. See generally Lisa Schultz Bressman & Abbe R. Gluck, Statutory In-
terpretation from the Inside—An Empirical Study of Congressional Drafting, Delegation, and the 
Canons: Part II, 66 STAN. L. REV. 725, 757, 759-61 (2014) (detailing the challenges with dis-
cerning legislative intent from omnibus bills). 

50. See 134 CONG. REC. 33296-97 (1988) (statement of Rep. Conyers). In his final floor speech on 
the matter, Conyers cited a then-forthcoming article by Professor Adam Kurland supporting 
his Guarantee Clause thesis. See Adam H. Kurland, The Guarantee Clause as a Basis for Federal 
Prosecutions of State and Local Officials, 62 S. CAL. L. REV. 367, 415-70 (1989). Kurland’s article 
was not the first proposal to ground public-corruption enforcement in the Guarantee Clause, 
but it was the first to do so in an academic article. See Section III.B (discussing the Huey P. 
Long affair and the Brown Commission). 
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“foreseeable harm” test51 that another set of circuits rejected.52 The Seventh Cir-
cuit required a showing of private gain to the defendant, while its sister circuits 
did not.53 

One early split emerged between the Fifth Circuit and the Ninth Circuit on 
whether honest services fraud requires a predicate violation of a duty arising un-
der state law. In United States v. Brumley, the en banc Fifth Circuit answered the 
question affirmatively and justified its limiting rule solely on federalism 
grounds.54 The Brumley court expressed doubt that Congress wanted to “garner 
to the federal government the right to impose upon states a federal vision of ap-
propriate services . . . in other words, an ethical regime for state employees.”55 
The Third Circuit later concurred with the Fifth’s approach in United States v. 
Murphy, sharing similar concerns about federalism and fair notice.56 

The Ninth Circuit in United States v. Weyhrauch agreed in principle that 
Brumley’s approach would satisfy many of the concerns raised about federalism, 
fair notice, and potential for partisan abuse.57 But the Weyhrauch court reasoned 
that it could not find “any basis in the text or legislative history of § 1346” for the 

 

51. United States v. Frost, 125 F.3d 346, 368 (6th Cir. 1997) (“The prosecution must prove . . . that 
the employee foresaw or reasonably should have foreseen that his employer might suffer an 
economic harm as a result of the breach.” (citing and adopting the rule announced in a pre-
McNally D.C. Circuit case, United States v. Lemire, 720 F.2d 1327, 1337 (D.C. Cir. 1983))); 
United States v. Vinyard, 266 F.3d 320, 328-29 (4th Cir. 2001) (adopting the Frost standard); 
United States v. deVegter, 198 F.3d 1324, 1330 n.7 (11th Cir. 1999) (holding that in the private-
sector context, “it is clear that a breach of a fiduciary duty, when accompanied by reasonably 
foreseeable economic harm, is sufficient to state a . . . violation of § 1346.”); United States v. 
Sun-Diamond Growers, 138 F.3d 961, 973 (D.C. Cir. 1998) (same); see also MICHAEL A. FOS-

TER, CONG. RSCH. SERV., R45479, BRIBERY, KICKBACKS, AND SELF-DEALING: AN OVERVIEW OF 

HONEST SERVICES FRAUD AND ISSUES FOR CONGRESS 10-11 (2020) (discussing the circuit split 
between the “foreseeable harm” test, the “materiality test,” and the private gain test).  

52. The alternative to the “foreseeable harm” test was the “materiality test.” See United States v. 
Gray, 96 F.3d 769, 775 (5th Cir. 1996); United States v. Cochran, 109 F.3d 660, 667 n.3 (10th 
Cir. 1997) (“‘[T]here is a materiality aspect to the determination whether the acts of an ac-
cused give rise to a scheme to defraud.’” (quoting United States v. Daily, 921 F.2d 994, 1006 
(10th Cir.1990))). 

53. Compare United States v. Bloom, 149 F.3d 649, 655 (7th Cir. 1998) (“Misuse of office (more 
broadly, misuse of position) for private gain is the line that separates run of the mill violations 
of state-law fiduciary duty . . . from federal crime”), with United States v. Welch, 327 F.3d 
1081, 1107 (10th Cir. 2003) (rejecting Bloom as “judicial[] legislat[ion] [which] add[s] an el-
ement to honest services fraud which the text and structure of the fraud statutes do not jus-
tify.”). 

54. 116 F.3d 728, 734 (5th Cir. 1997) (en banc). 

55. Id. 

56. 323 F.3d 102, 116-17 (3d Cir. 2003). 

57. 548 F.3d 1237, 1244-46 (9th Cir. 2008), vacated and remanded, 561 U.S. 476 (2010). 
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Brumley rule and that no pre-McNally case law had adopted the Brumley ap-
proach.58 The Ninth Circuit was eventually joined by four other circuits—the 
First, Sixth, Seventh, and Eleventh.59 

By 2009, the mess in the lower courts spurred some Justices to advocate for 
the Supreme Court to reenter the fray. Dissenting from the denial of certiorari in 
Sorich v. United States, Justice Scalia decried the “staggeringly broad swath” of 
the honest services statute, arguing that the statute seemingly encompassed eve-
rything from “a mayor’s attempt to use the prestige of his office to obtain a res-
taurant table without a reservation” to an “employee’s phoning in sick to go to a 
ball game.” 60 Judge Jacobs of the Second Circuit asked: “How can the public be 
expected to know what the statute means when the judges and prosecutors 
themselves do not know, or must make it up as they go along?”61 

The public would not have to wait long for an answer. The next year, in Skil-
ling v. United States—a case arising from the implosion of Enron—the Court 
unanimously agreed to limit honest services fraud to the pre-McNally “core” 
cases of bribery and kickbacks.62 Skilling foreclosed a larger body of cases involv-
ing undisclosed self-dealing and conflicts of interest, which, as the U.S. Attorney 
for the Northern District of Georgia described it, cast a “chilling effect” on honest 
services prosecutions.63 To many, the Court’s decision to “construe, not con-
demn” the statute departed from the usual rules of statutory interpretation.64 As 
Scalia observed in his concurrence, “Among all the pre-McNally smorgasbord-
offerings of varieties of honest services fraud, not one is limited to bribery and 
kickbacks. That is a dish the Court has cooked up all on its own.”65 

 

58. Id. at 1245-46. 

59. United States v. Sawyer, 239 F.3d 31, 41 (1st Cir. 2001); United States v. Frost, 125 F.3d 346, 
366 (6th Cir. 1997); United States v. Sorich, 523 F.3d 702, 712 (7th Cir. 2008); United States 
v. Walker, 490 F.3d 1282, 1299 (11th Cir. 2007). 

60. 129 S. Ct. 1308, 1309 (2009) (Scalia, J., dissenting from denial of certiorari). 

61. Id. at 1310 (quoting United States v. Rybicki, 354 F.3d 124, 160 (2d Cir. 2003) (en banc) (Ja-
cobs, J., dissenting)). 

62. Skilling v. United States, 561 U.S. 358, 368 (2010). 

63. Id. at 409-10. Skilling characterized such undisclosed self-dealing and conflict-of-interest 
cases as “relative[ly] infrequen[t]” compared to the “core” kickback and bribery cases. How-
ever, the number of post-Skilling honest services prosecutions has plummeted. See Byung J. 
“BJay” Pak, Private Sector Honest Services Fraud Prosecutions After Skilling v. United States, 66 

DEP’T JUST. J. FED. L. & PRAC. 66, 152 & n.19 (2018) (finding that honest services prosecutions 
have dropped from 483 cases in an approximately eight year period from October 2002 to May 
2010, to 18 cases from June 2010 to July 2018). 

64. See Skilling, 561 U.S. at 403. 

65. Id. at 421-22 (Scalia, J., concurring). Though no circuit had adopted the “bribes or kickbacks” 
limiting rule prior to Skilling, the idea did not appear out of thin air. The majority opinion in 
Skilling credits the idea to University of Chicago Professor Albert W. Alschuler, who filed an 
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Despite Skilling’s intent to “establish a uniform national standard” that “de-
fine[d] honest services with clarity,”66 the decision failed to address the preexist-
ing circuit splits, including the Brumley-Weyhrauch split. 67 Skilling also failed to 
clarify from where the definition for “bribery” or “kickbacks” would derive—
federal or state law, or some version of common law.68 Justice Scalia’s concerns 
would be vindicated, as the Supreme Court was forced to intervene again six 
years later. 

In 2016, a unanimous Supreme Court in McDonnell v. United States over-
turned the honest services conviction of the former governor of Virginia.69 Gov-
ernor McDonnell and his wife received $175,000 in gifts, including a Rolex and 
a loaned Ferrari, allegedly as bribes to induce the Governor to arrange govern-
ment meetings to promote a company’s tobacco product.70 Invoking due process 
and federalism, McDonnell held that a public official’s “official acts” for bribery 
must be defined narrowly.71 McDonnell was an unusual honest services prosecu-
tion in that the case turned on the interpretation of another statute—the federal 
bribery statute, which ordinarily only applies to federal officials.72 However, the 
parties stipulated to importing § 201’s definition of bribery into § 1346.73 Hence, 
McDonnell’s holding is arguably limited to honest services prosecutions where 
the parties import § 201’s definition of bribery.74 

Seven years later, the Court stepped in again in its decision in Percoco v. 
United States. Joe Percoco, a high-level aide to Governor Andrew Cuomo of New 
York, received $35,000 for intervening on behalf of a real-estate developer while 
he took an eight-month hiatus from government service to work on Cuomo’s 

 

amicus brief in an associated case, Weyhrauch v. United States. See Skilling, 561 U.S. at 411 (citing 
Altschuler’s brief). 

66. 561 U.S. at 411. 

67. Sara Sun Beale, An Honest Services Debate, 8 OHIO ST. J. CRIM. L. 251, 252 (2010) (“The Court 
did not resolve-or even discuss-whether a state law violation, economic harm, and/or private 
gain were necessary elements . . . .”). 

68. See id at 266, 270. 

69. 579 U.S. 550, 574, 580 (2016). 

70. Id. at 556-61. 

71. Requiring a “formal exercise of governmental power similar in nature to a lawsuit, adminis-
trative determination, or hearing” that is “pending” or “may by law be brought’” before a 
public official.” Id. at 570-71. 

72. Id. at 562. 

73. Id. 

74. Cf. United States v. Jordan, 364 F. Supp. 3d 670, 677-78 (E.D. Tex. 2019) (holding that in an 
honest services prosecution, “bribery must be defined pursuant to a statute specifically appli-
cable to the [defendants],” not § 201). 
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reelection campaign.75 The Court unanimously overturned the conviction, hold-
ing that the Second Circuit’s test for when private individuals owe honest ser-
vices to the public, which was first set forth in the 1981 Margiotta decision, was 
unconstitutionally vague.76 Though Percoco abrogated Margiotta, it left no alter-
native in its place, simply punting the question to the Second Circuit.77 

Despite the rare consensus across three opinions on the same question in two 
decades, Skilling, McDonnell, and Percoco failed to craft a lasting solution to cure 
honest services fraud. Ideally, as Justice Gorsuch suggested, Congress would re-
turn to the drawing board and recraft the honest services statute with greater 
precision.78 

But hope for a congressional intervention increasingly seems to be a pipe 
dream. As Congress’s overall productivity has declined, so too has the number 
of congressional overrides of Supreme Court statutory-interpretation decisions, 
which decreased significantly from 1988 to 2011.79 At its peak, Congress enacted 
over thirty-five overrides in the 104th Congress (1995-96). Between the 106th 
(1999-2000) and 112th Congresses (2011-2012), that number fell to below an 
average of five per year.80 If past is prologue, the Supreme Court will soon find 
itself entering the fray again, drawing another temporary and blurry line in the 
sand. 

 

75. Percoco v. United States, 598 U.S. 319, 323 (2023). 

76. Id. at 330-31; see also United States v. Margiotta, 688 F.2d 108, 122 (2d Cir. 1982) (extending 
honest services fraud to individuals who “in fact mak[e] governmental decisions”); Margiotta, 
688 F.2d at 139 (Winter, J., dissenting) (arguing that the “majority’s use of mail fraud as a 
catch-all prohibition of political disingenuousness expands that legislation beyond any color-
able claim of Congressional intent”). 

77. On appeal at the Supreme Court, the Government proposed two new tests to justify Percoco’s 
honest-services conviction. Percoco declined to address either of those on the merits, finding 
that these theories were “substantially different” from the erroneous jury instructions, and 
that the erroneous jury instructions were not harmless error. Percoco, 598 U.S. at 332-33. On 
remand, the Second Circuit vacated one of Percoco’s counts for conspiracy to commit honest 
services fraud. United States v. Percoco, 80 F.4th 393, 394-95 (2d Cir. 2023). 

78. Percoco, 598 U.S. at 337-38 (Gorsuch, J., concurring). 

79. See Gurjit Kaur & Patrick Jarenwattananon, 118th Congress to Be the Most Unproductive in Dec-
ades, NPR (Dec. 21, 2023, 5:18 PM ET), https://www.npr.org/2023/12/21/1221040449/118th-
congress-to-be-the-most-unproductive-in-decades [https://perma.cc/74V2-QB8X]; Mat-
thew R. Christiansen & William N. Eskridge, Jr., Congressional Overrides of Supreme Court 
Statutory Interpretation Decisions, 1967-2011, 92 TEX. L. REV. 1317, 1319, 1332 fig.1 (2014) (show-
ing a marked decline in congressional overrides from the 100th Congress (1987-1988) to the 
112th Congress (2011-2012)). 

80. Christiansen & Eskridge, supra note 79, at 1332 fig.1. 
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ii .  the anticorruption guarantee clause 

This Part argues that the Court may look to a preexisting solution to the 
honest services fraud problem: the Fifth Circuit’s rule in Brumley, which ad-
dressed the fair-notice and federalism concerns first raised by McNally and sub-
sequently discussed in Percoco, McDonnell, and Skilling. Though Brumley was re-
jected by other circuits as lacking a basis in the Constitution or in statutory text, 
this Part argues that Brumley’s rule can be grounded in the Guarantee Clause. 

A. James Madison and the Guarantee Clause 

The United States shall guarantee to every State in this Union a Repub-
lican Form of Government, and shall protect each of them against Inva-
sion; and on Application of the Legislature, or of the Executive (when 
the Legislature cannot be convened) against domestic Violence.81 

Once described by Senator Charles Sumner as a “sleeping giant in the Con-
stitution,”82 the Guarantee Clause is perhaps among the least discussed provi-
sions of the Constitution. Nevertheless, some leading constitutional theorists 
have attempted to decipher its meaning.83 This Essay does not attempt to quib-
ble with any of those interpretations. As Professor Akhil Amar has remarked, 
“Republican Government . . . is indeed a spacious [concept], and many particu-
lar ideas can comfortably nestle under its big tent.”84 This Part merely proposes 
one additional idea to nest under the tent: the concept of an anticorruption 
Guarantee Clause. 

The Constitution was influenced in large part by fears of political corruption. 
Corruption, bribery, and foreign influence were topics of discussion in over a 
quarter of the days of the convention.85 Many early public scandals—including 
 

81. U.S. CONST. art. IV, § 4. 

82. CONG. GLOBE, 40th Cong., 1st Sess. 614 (1867) (statement of Sen. Sumner) (describing the 
Guarantee Clause, in the context of resolving the question of slavery, as “a sleeping gi-
ant . . . never until this recent war awakened, but now it comes forward with a giant’s 
power. . . . There is no clause which gives to Congress such supreme power over the 
states . . . .”). 

83. See, e.g., Akhil Reed Amar, The Central Meaning of Republican Government: Popular Sovereignty, 
Majority Rule, and the Denominator Problem, 65 U. COLO. L. REV. 749, 749 (1994); Erwin 
Chemerinsky, Cases Under the Guarantee Clause Should Be Justiciable, 65 U. COLO. L. REV. 849, 

851-52 (1994); Ryan C. Williams, The “Guarantee” Clause, 132 HARV. L. REV. 603, 611-12 
(2018). 

84. Amar, supra note 83 at 749. 

85. The word “corruption” was discussed by fifteen delegates over fifty times. Zephyr Teachout, 
The Anti-Corruption Principle, 94 CORNELL L. REV. 341, 352-53 (2009). 
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an incident where Benjamin Franklin accepted a diamond-encrusted painting 
from the King of France—revealed the need for provisions like the Foreign 
Emoluments Clause.86 Many other provisions of the Constitution, from the pro-
hibition of ennoblement, provisions for impeachment, and the residency re-
quirements for election, take root in fears of foreign and private corruption.87 

The Guarantee Clause reflected a similar distrust of corruption among state 
and local lawmakers.88 James Madison, the principal drafter of the Guarantee 
Clause, grew deeply disillusioned with the rank corruption of state legislators.89 
As a Virginia legislator, Madison witnessed his fellow state legislatures enact “pa-
per money” legislation to alleviate the private debts of indebted merchants, driv-
ing the states into financial ruin.90 In one particularly egregious post-Conven-
tion example, members of the Georgia legislature—nearly all of whom had been 
bribed—gifted away thirty-five million acres of land in present-day Mississippi 
and Alabama for two cents an acre.91 

It was clear to Madison that if the nascent union were to survive, the states 
would need protection from malefactors within. As Professor Ralph Ketcham, a 
leading Madison historian, wrote: “The states left to themselves, Madison con-
cluded, seemed invariably to trample on both private rights and the public 
good.”92 The laws passed by these state legislatures “bring[] . . . into question 
the fundamental principle of republican Government.”93 
 

86. See ZEPHYR TEACHOUT, CORRUPTION IN AMERICA: FROM BENJAMIN FRANKLIN’S SNUFFBOX TO 

CITIZENS UNITED 17-32 (2016). 

87. See Teachout, supra note 85, at 355. 

88. At least one Framer believed that state corruption was the main reason for convening the 
Constitutional Convention. See James Madison’s Notes of the Constitutional Convention 
(Aug. 14, 1787), in 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 199 (Max Farrand 
ed., 1911) (“What led to the appointment of this Convention? The corruption & mutability of 
the Legislative Councils of the States.”). 

89. See George William Van Cleve, The Anti-Federalists’ Toughest Challenge: Paper Money, Debt Re-
lief, and the Ratification of the Constitution, 34 J. EARLY REPUBLIC 529, 543 (2014) (quoting Letter 
from William Grayson to James Madison, Mar. 22, 1786, in THE PAPERS OF JAMES MADISON 

509 (William T. Hutchinson & William M. E. Rachal eds., 1973) (quoting an anti-Federalist’s 
letter to James Madison noting the iniquity of New Jersey’s paper money politics)). 

90. See Van Cleve, supra note 89, at 543. 

91. That price is an inflation-adjusted $49.87 per acre. For comparison, the average cost per acre 
of land in Mississippi today is $3,490 per acre. See generally Samuel B. Adams, The Yazoo 
Fraud, 7 GA. HIST. Q. (1923) (detailing the “disgraceful” conspiracy known as the Yazoo 
Fraud); see also TEACHOUT, supra note 86, at 81-101 (discussing the Yazoo Incident). 

92. RALPH KETCHAM, PRESIDENTS ABOVE PARTY: THE FIRST AMERICAN PRESIDENCY, 1789–1829, 
at 141-42 (1984). 

93. James Madison, Vices of the Political System of the United States (Apr. 30, 1987), reprinted by 
TEACHING AM. HIST., https://teachingamericanhistory.org/document/vices-of-the-political-
system [https://perma.cc/R4ZP-PBJS]. 
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Madison proposed the Guarantee Clause at the Constitutional Convention.94 
Explaining his reasoning in Federalist 43 and in a private memorandum, Vices of 
the Political System of the United States, Madison made three principal arguments. 

First, federal intervention would be necessary to secure republicanism. Con-
sequently, the Guarantee Clause vests the federal government with “authority to 
defend the system against aristocratic [] innovations” against the “ambition of 
enterpri[s]ing leaders, or [against] the intrigues and influence of foreign pow-
ers.”95 

Second, “republicanism” would be defined not only by the right to elect one’s 
own representatives but also by the ability to exercise that right unencumbered 
by “aristocratic or monarchical innovations”—or what we now might call politi-
cal corruption.96 Madison warned that a minority equipped with “superiority of 
pecuniary resources” and “secret succours [sic] from foreign powers” could de-
stroy a republic as effectively as “an appeal to the sword.”97 

Third, the federal guarantee must extend to “republican government” as de-
fined by the state itself. Madison bemoaned the “[w]ant of Guaranty” under the 
Articles of Confederation “to the States of their Constitutions & laws against in-
ternal violence.”98 Despite his suspicion of state legislatures, Madison did not 
advocate for a uniform definition of republican government. Rather, the guar-
antee “supposes a pre-existing government of the form which is to be guaran-
teed.”99 States under the Guarantee Clause “may choose to substitute other re-
publican forms,” backed by the federal guarantee, so long as the substitute form 
is not “antirepublican.”100 

B. Awakening the “Sleeping Giant”: Twentieth-Century Invocations 

While the anticorruption model of the Guarantee Clause lay dormant for 
most of its history, it enjoyed a brief revival in two instances. In 1935, President 
Roosevelt explored the prospect of invoking the Guarantee Clause in his quest 
to oust the populist senator and Roosevelt critic, Huey P. Long. 

 

94. For a deeper analysis of the Guarantee Clause’s ratification history, see generally WILLIAM M. 

WIECEK, THE GUARANTEE CLAUSE OF THE U.S. CONSTITUTION (1972). 

95. THE FEDERALIST NO. 43, at 3 (James Madison) (John P. Kaminski et al. eds., 1984). 

96. Id. 

97. Id. at 4. 

98. Madison, supra note 93. 

99. THE FEDERALIST NO. 43, supra note 95, at 3. 

100. Id. at 6. 
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Long, a former governor and later senator from Louisiana, was a singular 
figure in American history. An economic progressive who pushed for wealth re-
distribution during the height of the Great Depression, Long was also widely 
reviled as a quasi-dictator. During his reign, Long abolished judicial review over 
voter registrars—enabling him to push his preferred cronies into office101—es-
tablished a censorship board with the power to review and edit all movies pub-
lished in the state,102 and declared martial law over the state.103 

In response to Long’s abuses, the House of Representatives established a se-
lect committee to investigate whether Long’s “corrupt political machine” had 
caused Louisiana to lose its “republican form of government” under the meaning 
of Article IV.104 President Roosevelt expressed enough interest in the idea of in-
voking the Guarantee Clause to justify federal intervention, that he eventually 
commissioned a Justice Department memo to investigate the idea.105 In press 
conferences, President Roosevelt frequently raised the idea of invoking the Guar-
antee Clause in dialogue with journalists.106 The question was rendered moot, 
however, as Long was assassinated a week after the formation of the House com-
mittee.107 

The second revival of the Guarantee Clause occurred three decades later. In 
1966, the National Commission on Reform of Federal Criminal Laws drafted a 
proposal to enact a federal statute targeting state and local corruption, pursuant 
to the Guarantee Clause.108 The Commission, colloquially known as the “Brown 
Commission” after its chair, California Governor Pat Brown, was a leading body 
of jurists and law professors appointed by President Johnson to propose an over-
haul to the federal criminal justice system. One of the Brown Commission’s pro-
posals was to enact a federal public corruption statute which would have read, in 
relevant part, that:”[b]road federal jurisdiction in this area [of local bribery and 
corruption] might be rested on Article 4, Section 4 of the Constitution . . . as a 
power to preserve the states from any intrusion of nonpolitical pecuniary influ-
ences into government.”109 

 

101. RICHARD D. WHITE, JR., KINGFISH: THE REIGN OF HUEY P. LONG 252 (2006). 

102. Id. at 237. 

103. Huey Long Troops Force His Foes to Surrender; Martial Law Declared, N.Y. TIMES, Jan. 27, 1935, 
at A1, A1. 

104. See Magliocca, supra note 23, at 26 (quoting the 1933 Women’s Committee of Louisiana). 

105. See id. at 29. 

106. See id. at 27. 

107. See id. at 35. 

108. NAT’L COMM’N ON REFORM OF FED. CRIM. L., STUDY DRAFT OF A NEW FEDERAL CRIMINAL 

CODE (TITLE 18, UNITED STATES CODE) 133 (Washington, D.C., Gov’t Printing Office, 1970). 

109. Id. 
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For unexplained reasons, the final Brown Commission report omitted any 
reference to the Guarantee Clause. But Representative Conyers would later 
credit the Commission’s draft as inspiration for his own proposed legislation that 
later became the honest services fraud statute.110 

In sum, leading figures across all levels of government—Representative Co-
nyers, Senator Biden, Governor Brown, and President Roosevelt—have all at-
tempted to pull the Guarantee Clause’s sword from stone to prosecute political 
corruption. These efforts have all failed, in large part due to historical happen-
stance—such as Huey P. Long’s assassination and the legislative procrastination 
of the 100th Congress. As a result of these seeming historical accidents, the an-
ticorruption Guarantee Clause has lain dormant, without occasion for federal 
courts to consider its scope. 

These past failures should not hinder federal courts from considering the 
anticorruption Guarantee Clause today. The next Part proposes a new model of 
honest services corruption premised on the Guarantee Clause. This formulation 
of the Guarantee Clause rectifies the concerns regarding due process and feder-
alism raised in Skilling, McDonnell, and Percoco, and it avoids the nonjusticiabil-
ity concerns associated with the Guarantee Clause. 

iii .  a new model of honest services fraud 

A. The Anticorruption Guarantee Clause 

Under the Guarantee Clause model, Article IV, Section 4 serves as a source 
of authority—independent of the Postal Clause, Commerce Clause, and Spend-
ing Power—for the federal government to prosecute public-corruption of-
fenses.111 This model can be loosely analogized to the corporate derivative suit. 
Just as shareholders may sue on behalf of corporations whose directors breach 
their fiduciary duties, the federal government may intervene when state officers 
have breached their duties under their state constitutions and laws. The justifi-
cation for intervention is the same in both cases: because internal actors cannot 
be trusted to discipline themselves, external intervention is necessary to restore 
faithful leadership. 
 

110. See 133 CONG. REC. 32959, supra note 39. Though the Commission’s recommendations were 
never adopted, the commission was a predecessor to the U.S. Sentencing Commission. See 
KATE STITH & JOSÉ A. CABRANES, FEAR OF JUDGING: SENTENCING GUIDELINES IN THE FEDERAL 

COURTS 77 (1998). 

111. See also AKHIL REED AMAR, AMERICA’S UNWRITTEN CONSTITUTION 82-86 (2012) (arguing that 
the “Fourteenth Amendment pivoted on a fresh interpretation of the republican-government 
clause . . . [that included] a new principle of broad national control over undemocratic state 
franchise law.”). 
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The lynchpin of the Guarantee Clause, as discussed in Part III, is the federal 
“Guaranty to the States of their Constitution & laws against internal violence.”112 
This vision of republican government is the strongest constitutional argument 
for adopting the Brumley rule. The practical effect is that when federal courts 
interpret § 1346, they should do so with the goal of “implementing” the consti-
tutional norms of the Guarantee Clause in mind.113 The Brumley rule is the best 
expression of the constitutional norms of the Guarantee Clause, which extends 
the federal guarantee to republicanism as defined by the state itself. 

This vision of the Guarantee Clause ameliorates the often-raised justiciabil-
ity concerns with the Guarantee Clause. Courts have traditionally understood 
the Guarantee Clause to be nonjusticiable, ruling that determinations of whether 
a state has a “republican government” is a political determination lacking judi-
cially manageable standards.114 But the anticorruption Guarantee Clause pro-
posed here does not implicate these concerns because federal courts are merely 
enforcing the states’ own constitutional and statutory definitions and protec-
tions of republican government. In particular, state anticorruption prohibitions 
provide ample standards for federal courts to apply because state statutes are of-
ten far clearer and more specific than their federal equivalents.115 

Another benefit of the Guarantee Clause model is that it would refocus hon-
est services prosecutions on individuals with a nexus to public governance.116 
Since Shushan, honest services doctrine has been divided between public- and 
private-fiduciary lines of cases, with the latter attracting much more judicial 
skepticism.117 The Guarantee Clause model would focus on the public line of 
cases, including private actors whose corruption touches on public government 
but excluding purely private deprivations of honest services. 

Refocusing honest services fraud on public rather than private corruption 
would likely cause minimal enforcement harm, as § 1346 is rarely the lead charge 

 

112. James Madison, supra note 93 (emphasis added). 

113. See Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 B.U. L. REV. 109, 112 (2012) 

(arguing that “[w]hen a conflict exists between a statute and the Constitution, federal courts 
are obliged to side with the Constitution”); id. at 170-71; RICHARD H. FALLON, JR., IMPLE-

MENTING THE CONSTITUTION 37-44 (2001). 

114. See Luther v. Borden, 48 U.S. 1, 41 (1849); Rucho v. Common Cause, 588 U.S. 684, 717-18 
(2019). 

115. See discussion infra Section III.B. 

116. Notably, the Guarantee Clause model would not exclude all cases involving private actors. 
Many state anticorruption laws (e.g. anti-revolving door statutes) recognize that private in-
dividuals may engage in public corruption, despite not holding official office. 

117. See, e.g., United States v. Abdelaziz, 68 F.4th 1, 33 (1st Cir. 2023) (overturning the honest 
services conviction of a Varsity Blues defendant). 
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in private fraud cases. Of the eighteen honest services cases referred for prosecu-
tion in fiscal year 2024, only three related to purely private fraud.118 This stands 
to reason: when private fiduciaries commit fraud, prosecutors typically have 
more traditional criminal laws at their disposal (mail fraud, wire fraud, securities 
fraud, bank fraud, and federal program bribery). Moreover, civil law enforce-
ment (e.g., action by the Securities and Exchange Commission or sanctions by 
licensing boards) remains a powerful deterrent against private fiduciaries, with 
a lower burden of proof.119 

In sum, the Guarantee Clause model empowers the federal government to 
prosecute state and local officials who have deprived citizens of their honest ser-
vices, as defined under state anticorruption laws. The following Section argues 
that this model would close the enforcement gaps created by Skilling, McDonnell, 
and Percoco, while addressing the Supreme Court’s concerns regarding due pro-
cess and intrusions on federalism. 

B. Addressing the Court’s Line of Honest Services Cases 

Turning to contemporary cases, this Section applies the Guarantee Clause 
model to the Supreme Court’s three most recent honest services cases: Skilling, 
McDonnell, and Percoco. As will be shown, the Guarantee Clause model addresses 
the Court’s due process and federalism concerns, while closing the enforcement 
gaps left by those cases. 

1. Percoco (Private Influence over Government Decisions) 

Percoco dealt with the question of defining when former public individuals 
like Joe Percoco, a former top aide to Governor Andrew Cuomo, owe fiduciary 
duties the public under § 1346. The Court held that the Second Circuit’s Mar-
giotta test relied upon by the Government—asking whether the private individ-

 

118. TRAC REPS., https://tracreports.org [https://perma.cc/B2KF-HVU7]. Those three cases are 
United States v. Mortazavi, No. 24-CR-49 (KGS) (N.D. Tex. Feb. 21, 2024), at 2-3, 5, 9 (ac-
cusing Texas doctors of participating in a pharmaceutical kickback scheme, depriving their 
patients of their right to honest services); United States v. DSilva, No. 24-CR-471 (HG) 
(E.D.N.Y. Nov. 19, 2024), at 5-6 (accusing employees of a New York nonprofit dedicated to 
providing social services to the homeless, of defrauding the organization of its right to honest 
services by accepting bribes and kickbacks); United States v. Nardone, No. 23-CR-106 (RGS) 
(N.D. Cal. Mar. 12, 2024), at 12-13 (accusing a former executive of Williams Sonoma of en-
gaging in a kickback scheme that deprived the organization of its right to honest services).  

119. See Russell G. Ryan, The SEC’s Low Burden of Proof, WALL ST. J. (July 14, 2013, 5:24 PM ET), 
https://www.wsj.com/articles/SB10001424127887323297504578582213820533922 
[https://perma.cc/2AFA-Q4TP]. 
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ual “dominates government” or exercised “substantial control over public offi-
cials”—failed to provide a clear standard with “sufficient definiteness that ordi-
nary people can understand what conduct is prohibited.”120 

Where the Margiotta test may have failed, state criminal codes can step in. 
Forty-four states and territories have enacted “revolving door” statutes restrict-
ing former public officials from representing private clients before local agen-
cies.121 Most of these statutes specify the categories of public employees covered 
(elected or unelected employees; legislative, executive, or judicial), require cool-
ing-off periods (ranging from one year to permanent bans), and bar some types 
of representations. 
 
table 1 .  sample prohibitions on activities  after govern-
ment service (new york) 122 
 

State Statute Qualification Prohibition 
N.Y. PUB. OFF. LAW 
§ 73(8)(a)(i) 

Former state officer or 
employee 

Two-year prohibition on 
representing clients  
before the same agency 

N.Y. PUB. OFF. LAW 
§ 73(8)(a)(ii) 

Former state officer or 
employee directly  
engaged in the case or 
proceeding involved 

Permanent prohibition 

N.Y. PUB. OFF. LAW 
§ 73(8)(a)(iii) 

Former legislator or 
legislative employee 

Two-year prohibition on 
promoting or opposing 
legislation for clients 

N.Y. PUB. OFF. LAW 
§ 73(8)(a)(iv) 

Former officer or  
employee of the  
governor’s office 

Two-year prohibition on 
appearing or practicing 
before any state agency  

 
Percoco himself would have fallen under the New York Public Officers Law 

§ 73(8)(a)(iv), which prohibits employees who have served in the office of the 
governor from representing clients before any government agency for two years. 

 

120. Percoco v. United States, 598 U.S. 319, 321 (2023). 

121. See generally NAT’L ASS’N OF ATT’YS GEN., THE ANTICORRUPTION MANUAL: A GUIDE FOR STATE 

PROSECUTORS (Amie N. Ely & Marissa G. Walker eds., 2021) (compiling a list of state statutes 
prohibiting certain conduct after government service). 

122. Compilations of state statutes are drawn from NAT’L ASS’N OF ATT’YS GEN., THE ANTICOR-

RUPTION MANUAL: A GUIDE FOR STATE PROSECUTORS (Amie N. Ely & Marissa G. Walker eds., 
2021). 
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In addition to these “revolving door” laws, fifty states and territories have en-
acted insider-trading statutes that prohibit current or former government em-
ployees from disclosing or trading on confidential information obtained from 
their public service.123 

As described above, state laws are far more granular and detailed than federal 
honest services fraud in describing what conduct is prohibited. Tethering honest 
services to state law would address many of the concerns raised by Percoco about 
the need for ex ante notice and due process. 

2. McDonnell (Official Acts) 

In McDonnell, a unanimous Supreme Court ruled that a narrow conception 
of honest services bribery was necessary to exclude from criminal liability the 
activities of everyday politics (e.g., invitations to attend a ballgame or making a 
call on behalf of a constituent).124 “Federal [g]overnment . . . setting standards 
of good government for local and state officials” would cast a pall on democratic 
activities.125 The Court viewed it as “the prerogative [of the states] to regulate 
the permissible scope of interactions between state officials and their constitu-
ents.”126 

One of the most conspicuous difficulties with the decision in McDonnell is 
that it defined bribery by reference to a federal statute that did not apply to state 
officials, while ignoring a bevy of state statutes that did.127 Fifty-four states and 
territories have statutes defining bribery of state and local officials. Of these 
states, only six follow the narrow federal “official acts” language. The remaining 
forty-eight largely apply broader language that extends to “exercises of discre-
tion,”128 or enumerate specific types of actions that fall within the statute (e.g., 
interference in an investigation or decision to incarcerate). 
 
 
 

123. Nine states expressly extend their statutes to former employees. See id. at 447-66. 

124. McDonnell v. United States, 579 U.S. 550, 575-76 (2016). 

125. Id. at 577 (quotation omitted). 

126. Id. at 576. 

127. In the case of McDonnell, the Virginia state legislature enacted new ethics rules after Governor 
McDonnell’s conviction. See Associated Press, Virginia Lawmakers Tighten Ethics Rules After 
McDonnell Conviction, ABC7NEWS (Feb. 28, 2015), https://wjla.com/news/local/virginia-
lawmakers-tighten-ethics-rules-after-mcdonnell-corruption-conviction-111894 
[https://perma.cc/XVY5-59DY]. 

128. “Exercise of discretion” is typically interpreted as broader than “official acts.” See Anna A. 
Mance & Dinsha Mistree, The Bribery Double Standard: Leveraging the Foreign-Domestic Divide, 
74 STAN. L. REV. 163, 217 n.319 (2022). 
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table 2 .  state and territorial definitions of bribery 129 
 

Category States Representative Examples 
Official Act (6)130 Georgia 

Massachusetts 
North Carolina 
North Dakota 
District of Colum-
bia 
Guam131 

Georgia: “[D]irectly or indi-
rectly solicits, receives, ac-
cepts, or agrees to receive a 
thing of value by inducing the 
reasonable belief that the giv-
ing of the thing will influence 
his or her performance or fail-
ure to perform any official ac-
tion.”132  

Enumerated Exam-
ples (11)133 

Arkansas 
California 
Connecticut 
Iowa 
Nevada 
New Jersey 
Oklahoma 
Puerto Rico 
South Carolina 
Texas 
Virgin Islands  

Iowa: “[Actions to] influence 
the act, vote, opinion, judg-
ment, decision, or exercise of 
discretion” of “a public officer 
or employee, a referee, juror, 
or jury panel member, or a 
witness in a judicial or arbi-
tration hearing or any official 
inquiry, or a member of a 
board of arbitration . . . .” 

 

129. See supra note 122. 

130. GA. CODE ANN. § 16-10-2 (West 2024); MASS. ANN. LAWS ch. 268A, § 2 (West 2024); N.C. 
GEN STAT. § 14-217 (2024); N.D. CENT. CODE ANN. § 12.1-12.01 (2023); D.C. CODE § 22-712 

(2024). 

131. Guam’s statute uses the term “official function.” 9 GUAM CODE ANN. §§ 49.20, 49.30 (2024). 

132. GA. CODE ANN. § 16-10-2(a)(2) (West 2024). 

133. ARK. CODE ANN. § 5-52-101 (West 2024); CAL. PENAL CODE § 67 (West 2024); CONN. GEN. 

STAT. § 53A-147 (2024); IOWA CODE § 722.1 (2024); NEV. REV. STAT. ANN. §§ 197.010, 197.020 

(2024); N.J. STAT. ANN. § 2C:27-2 (2024); OKLA. STAT. ANN. tit. 21, § 265 (West 2024); P.R. 
LAWS ANN. tit. 33, §§ 4890, 4891 (2024); S.C. CODE ANN. §§ 16-9-210, -220 (2024); TEX. 
PENAL CODE ANN. § 36.02 (West 2024); V.I. CODE ANN. tit. 14, §§ 403, 406 (2024). 
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Category States Representative Examples 
“Exercise of Discre-
tion”(24)134 

Alabama 
Alaska 
American Samoa 
Arizona 
Colorado 
Delaware 
Florida 
Hawaii 
Idaho 
Kentucky 
Maine 
Missouri 
Montana 
Nebraska 
New Hampshire 
New York 
Oregon 
Pennsylvania 
Tennessee 
Utah 
Virginia 
Vermont 
Washington 
Wyoming 

New York: “[S]olicits, accepts 
or agrees to accept: (a) any 
benefit . . . understanding 
that his vote, opinion, judg-
ment, action, decision or ex-
ercise of discretion as a public 
servant will thereby be influ-
enced in the investigation, ar-
rest, detention, prosecution or 
incarceration of any person 
for the commission or alleged 
commission of a class A fel-
ony . . . .” 
Virginia: Accepts or solicits 
valuable consideration con-
ferred to “influence the recipi-
ent’s decision, opinion, rec-
ommendation, vote or other 
exercise of discretion as a 
public servant or party offi-
cial, . . . or the recipient’s vio-
lation of a known legal duty 
as a public servant or party 
official . . . .”  

 

134. ALA. CODE § 13A-10-61 (2024); ALASKA STAT. § 11.56.100 (West 2024); AM. SAMOA CODE ANN. 

§§ 46.4701, 46.4702 (2024); ARIZ. REV. STAT. ANN. § 13-2602 (West 2024); COLO. REV. STAT. 

§ 18-8-302 (West 2024); DEL. CODE ANN. tit. 11 § 1201 (West 2024); FLA. STAT. ANN. § 838.015 

(West 2024); HAW. REV. STAT. ANN. § 710-1040 (West 2024); IDAHO CODE ANN. § 18-1352 

(West 2024); KY. REV. STAT. ANN. § 521.020 (West 2024); ME. REV. STAT. ANN. tit. 17-A, § 602 

(2024); MO. REV. STAT. § 576.010 (West 2024); MONT. CODE ANN. § 45-7-101 (West 2024); 

NEV. REV. STAT. ANN. § 28-917 (West 2024); N.H. REV. STAT. ANN. § 640-2 (2024); N.Y. PE-

NAL LAW § 200.12 (McKinney 2024); OR. REV. STAT. § 162.015 (West 2024); 18 PA. STAT. AND 

CONS. STAT. ANN. § 4701 (West 2024); TENN. CODE ANN. § 39-16-102 (West 2024); UTAH 

CODE ANN. § 76-8-103 (West 2024); VA. CODE ANN. §§ 18.2-438, 18.2-439, 18.2-447 (West 
2024); VT. STAT. ANN. tit. 13, §§ 1101, 1102 (West 2024); WASH. REV. CODE ANN. § 9A.68.010 

(West 2024); WYO. STAT. § 6-5-102 (West 2024). 
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Category States Representative Examples 
Any Decision in  
Relation to Position,  
Employment, or 
Duty (13)135 

Illinois 
Indiana 
Kansas 
Louisiana 
Maryland 
Michigan 
Minnesota 
New Mexico 
Northern Mariana 
Islands 
Ohio 
Rhode Island 
West Virginia 
Wisconsin  

Northern Mariana Islands: 
“[G]ive or offer to any [pub-
lic officer, employee, contrac-
tor, or close family member] 
anything of value . . . [to in-
fluence] decisions or judg-
ments of any official, em-
ployee, or Commonwealth 
contractor concerning the 
business of the Common-
wealth . . . .”  

 
As in Percoco, an advantage of the Guarantee Clause model in the McDonnell 

context is that the federal courts would be applying statutory language that state 
or territorial legislatures had already blessed. McDonnell expressed concern that 
federal judges, who rarely have experience in electoral politics, may begin to 
criminalize politics as usual.136 These concerns are readily addressed when fed-
eral prosecutors are holding state legislators to the standards that they have en-
acted themselves—which in forty-eight states exceed the federal standard. 

3. Skilling (Undisclosed Self-Dealing) 

Lastly, the Guarantee Clause model resolves one of the main enforcement 
gaps created by Skilling, which eliminated the use of § 1346 to target undisclosed 
self-dealing by public officials.137 Fifty-four states and territories have enacted 
statutes addressing undisclosed self-dealing by public officials.138 These statutes 

 

135. 720 ILL. COMP. STAT. 5/33-1 (2024); IND. CODE ANN. § 35-44.1-1-2 (2024); KAN. STAT. ANN. 

§ 21-6001 (2024); LA. STAT. ANN. § 14:118 (2024); MD. CODE ANN., CRIM. LAW § 9-201 (West 
2024); MICH. COMP. LAWS § 750.117 (2024); MINN. STAT. § 609.42 (2024); N.M. STAT. ANN. 
§§ 1-20-11, 1-20-12, 30-24-1 (2024); 1 N. MAR. I. CODE §§ 8551(B), 8552 (2024); OHIO REV. 

CODE ANN. § 2921.02 (West 2024); 11 R.I. GEN. LAWS §§ 11-7-3, -4, -5 (West 2024); W. VA. 
CODE § 61-5-4 (2024); WIS. STAT. § 946.10 (2024). 

136. McDonnell v. United States, 579 U.S. 550, 575 (2016). 

137. Skilling v. United States, 561 U.S. 358, 409-10 (2010). 

138. See NAT’L ASS’N OF ATT’YS GEN., supra note 122, at 366-81 (compiling state statutes). 
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largely focus on nondisclosure from public officials, not private citizens. Recen-
tering honest services fraud on the Guarantee Clause would also create a princi-
pled line to limit the scope of honest services fraud, rather than following the 
artificial “bribes and kickbacks” line drawn by Skilling.139 

C. Toward a Democratic Theory of Honest Services Fraud 

Ultimately, the core promise of the Guarantee Clause model is that it democ-
ratizes federal policing of state and local political corruption. Twenty million 
Americans are employed as civil servants across nearly twenty thousand munic-
ipalities across the country.140 Surely, there is consensus that corruption should 
be punishable by law. But reasonable differences of opinion exist as to when, 
whether, and how criminal punishment should be meted out.141 Should tribal 
employees be subject to the same antinepotism laws as state officials in Albany? 
Should postal workers be subject to the same conflicts-of-interest laws as the 
governor? When does a broken campaign promise—perhaps considered by 
many as mere political puffery—become honest services fraud? 

It is practically impossible for federal courts to decide these questions while 
remaining “faithful agents” to the twenty-eight words of the honest services 
statute. State legislatures are not so bound. Despite Madison’s antipathy toward 
state legislatures, state lawmakers have proven to be far more productive legis-
lators than their federal counterparts. New York, for example, has enacted stat-
utes punishing sixteen different forms of public bribery and seventeen forms of 
private bribery, including sports bribery, labor bribery, and horse-racing brib-
ery.142 

 

139. See Skilling, 561 U.S. at 410. 

140. See Employment, NASRA, https://www.nasra.org/content.asp?contentid=181 [https://perma
.cc/F8MB-4RUF]. 

141. See Luiz Doria Vilaca, Marco Morucci & Victoria Paniagua, Antipolitical Class Bias in Corruption 
Sentencing 2 (Am. J. Pol. Sci. “Early View” Paper, 2024), https://onlinelibrary.wiley.com/doi
/epdf/10.1111/ajps.12885 [https://perma.cc/XZS4-BMQN] (noting, in a case study of the 
largest-ever Brazilian corruption investigation, that public officials received 73% longer 
sentences and 154% larger fines than private businessmen who had committed similar 
crimes); see also Richard P. Conaboy, Survey of Public Opinion on Sentencing Federal Crimes, 
U.S. SENT’G COMM’N (Mar. 14, 1997), https://www.ussc.gov/research/research-
reports/survey-public-opinion-sentencing-federal-crimes [https://perma.cc/L2ZK-3QLY] 
(surveying divergences in public opinion on sentencing issues). 

142. This tally includes different tiers of bribery in the first, second, and third degrees. See N.Y. 
PENAL LAW §§ 180.00-53 (McKinney 2024) (private bribery); §§ 200:00-55 (public bribery); 
§§ 496:02-05 (corrupting the government). 
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To be sure, courts have expressed concern that the Brumley rule may generate 
undesirable circuit splits.143 Why should one act be deemed criminal political 
corruption in the Fourth Circuit, punishable by up to twenty years in prison, but 
treated as a civil regulatory violation in the Fifth Circuit, where the maximum 
penalty is a fine? Skilling bemoaned such “intercircuit inconsistencies,”144 which 
seem to strike at the basic precept that like offenses should be treated alike. 

One answer is that such divergence is already prevalent across federal crimi-
nal law. Three of the most frequently employed statutes—federal money laun-
dering,145 the Travel Act,146 and RICO147—are partially predicated on state crim-
inal law. I am aware of no evidence demonstrating that circuit splits over these 
statutes have hampered federal law enforcement. Another response is that state-
by-state variations reflect the legitimate policy choices of the electorates. Just as 
the norms of a particular tribal government may differ from those of legislators 
in Albany, state legislatures should have free reign to craft divergent anticorrup-
tion laws that reflect local priorities. 

In short, the core promise of the Guarantee Clause is that it restores power 
to the governed to define the standards they expect of those who govern. It dis-
cards Skilling’s “uniform national standard” in favor of a pluralism of opinions, 
enabling states to experiment and capture local sentiments. And it safeguards 
that pluralism with a federal guarantee, combining the statutory flexibility of 
states with federal investigative resources and detachment from local politics. 

iv.  defending the guarantee clause model  

Given the Guarantee Clause’s long dormancy, this attempt to restore it will 
likely attract many critiques. Below are responses to four of the most likely ob-
jections. 

 

143. See United States v. Weyhrauch, 548 F.3d 1237, 1246 (9th Cir. 2008) (“[C]onditioning mail 
fraud convictions on state law means that conduct in one state might violate the mail fraud 
statute, whereas identical conduct in a neighboring state would not.”). 

144. Skilling, 561 U.S. at 410. 

145. 18 USC § 1956(a)(1)(B)(ii) (2018) (prohibiting knowingly “avoid[ing] a transaction report-
ing requirement under State . . . law”). 

146. 18 USC § 1952(a)(3), (b)(2) (2018) (criminalizing travel in interstate commerce with intent 
to commit “extortion, bribery, or arson in violation of the laws of the State in which commit-
ted”). 

147. 18 USC § 1961(1)(A) (2018) (specifying a litany of predicate state crimes, including “act[s] 
or threat[s] involving . . . bribery, extortion . . . chargeable under State law”). 
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A. The “Wolves in the Henhouse” Problem 

One potential critique of the Guarantee Clause model is that it creates a 
“backsliding” problem. State legislators, aware that they are enacting statutes 
that may one day be cited in a federal indictment against them, have a perverse 
incentive to lower or abolish state anticorruption laws. In short, the Guarantee 
Clause arguably allows the wolves to guard the henhouse. 

This critique is misplaced. As discussed in Part III of this Essay, existing state 
antibribery laws generally exceed federal standards.148 Repeals of anticorruption 
laws have proved to be deeply unpopular. In twenty-seven states, voters also 
have the right to place anticorruption measures directly on the ballot, and have 
exercised that right to enact anticorruption laws from Tallahassee, Florida, to 
San Francisco, California.149 Statewide referenda are not always successful—for 
example, in South Dakota, lawmakers successfully repealed a voter-backed ref-
erendum that would have imposed anti-revolving-door rules and limited lobby-
ist gifts.150 But statewide referenda have remained robust, despite efforts by law-
makers to curtail their availability.151 

Lastly—though not addressed in depth in this Essay—the Guarantee Clause 
likely also imposes a floor of republicanism that states may not fall below. As 
Madison wrote in the Federalist Papers, states “shall not exchange republican for 
anti-republican Constitutions.”152 This limitation could be invoked to prevent 
the most egregious abuses of state government. 

 

148. See discussion supra Section III.B. 

149. Many of these initiatives have been spearheaded by a grassroots non-profit group, Represen-
tUs, which publishes model legislation, including the American Anti-Corruption Act. See, e.g., 
The Movement’s Wins, REPRESENTUS, https://represent.us/our-wins/#14862-san-francisco-
ca [https://perma.cc/E43U-BH7Z]; see also Frequently Asked Questions, ANTICORRUPTION 

ACT, https://anticorruptionact.org/faq [https://perma.cc/9LYE-WEU3] (identifying Repre-
sentUs as the group behind the American Anti-Corruption Act). 

150. See Gregory Krieg, South Dakota GOP Uses ‘Emergency’ Rules to Repeal Anti-Corruption Law, 
CNN (Feb. 2, 2017, 6:45 PM EST), https://www.cnn.com/2017/02/02/politics/south-dakota-
corruption-bill-republican-repeal/index.html [https://perma.cc/QG8S-Z3ZU]. South Da-
kota’s neighbors to the north had more success, enacting a similar constitutional amend-
ment—North Dakota Measure 1—the following year by voter-led referendum. North Dakota: 
Anti-Corruption Amendment, REPRESENTUS, https://represent.us/election2018/north-da-
kota-campaign-timeline [https://perma.cc/YA4S-Z73V]. 

151. Alice Clapman, Arizona and North Dakota Voters Reject Efforts to Curb Direct Democracy, BREN-

NAN CTR. FOR JUST. (Nov. 19, 2024), https://www.brennancenter.org/our-work/analysis-
opinion/arizona-and-north-dakota-voters-reject-efforts-curb-direct-democracy 
[https://perma.cc/L54Z-W983]. 

152. THE FEDERALIST NO. 43, at 275 (James Madison) (Clinton Rossiter ed., 1961). 



the yale law journal forum February 27, 2025 

704 

B. Federal Officials 

Another critique meriting consideration is that, while the Guarantee Clause 
model may justify robust federal prosecution of state and local officials, it does 
not justify federal prosecution of federal officials. Although prosecutors have pre-
dominantly used honest services fraud to target state and local officials, federal 
officials have occasionally been prosecuted for honest services fraud.153 Under 
this critique, those prosecutions are unjustified under the Guarantee Clause, as 
nothing in the text or history of the Guarantee Clause indicates that the Framers 
intended for the Guarantee Clause to authorize the federal government to pros-
ecute its own. 

But there is no need for a separate source of authority for these types of pros-
ecutions because federal prosecutions of federal officials do not implicate the 
concerns raised in Skilling, McDonnell, and Percoco. Grafting federal definitions 
of bribery onto honest services prosecutions of federal government defendants 
does not raise the same due process concerns implicated in McDonnell. Nor does 
prosecuting federal officials raise the same federalism concern as raised in 
Percoco. 

Moreover, the Supreme Court has frequently reaffirmed the broad authority 
of the federal government to pass statutes that help “carry[] into Execution” its 
enumerated powers.154 In United States v. Comstock, which concerned the federal 
government’s power to impose civil confinement on mentally ill defendants past 
their term of incarceration, the Supreme Court recognized that the federal gov-
ernment has “broad authority” to enact criminal laws under the Necessary and 
Proper Clause.155 Though “Congress’ power to criminalize conduct [and] its 
power to imprison individuals” is nowhere mentioned in the Constitution, there 
is no dispute that the Constitution vests the federal government with that au-
thority.156 Hence, many criminal statutes—like 18 U.S.C. § 1001 (prohibition of 
 

153. For example, U.S. Senator Bob Menendez was prosecuted in part for honest services fraud. 
See supra note 5. Alternatively, one could argue that prosecutions of federal legislators are jus-
tified under the Guarantee Clause because corruption of federal congresspersons deprives 
states of their right to honest representation in the national legislature. 

154. United States v. Comstock, 560 U.S. 126, 137 (2010) (quoting U.S. CONST. art I, § 8, cl. 18)). 

155. See id. at 137 (“Neither Congress’ power to criminalize conduct, nor its power to imprison 
individuals who engage in that conduct . . . is explicitly mentioned in the Constitution. But 
Congress nonetheless possesses broad authority to do each of those things in the course of 
‘carrying into Execution’ the enumerated powers ‘vested by’ the ‘Constitution in the Govern-
ment of the United States’ [under] authority granted by the Necessary and Proper Clause.” 
(quoting U.S. CONST. art. I, § 8, cl. 18)). 

156. Id. Separately, one might ask where the federal government derives its authority to prosecute 
tribal government officials. See, e.g., Indictment at 6, United States v. Phelan, No. 20-cr-00151 
(D.N.D. Aug. 20, 2020) (bringing an honest-services prosecution of a former tribal official). 
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false statements)157 and 18 U.S.C. § 371 (so-called Klein conspiracies)—are given 
wide berth by the courts because the federal government must be able to protect 
itself from fraud and false statements in order to “carry[] into Execution” its 
enumerated powers.158 

So too with honest services fraud. Just as Section 371 and Section 1001 pro-
tect the federal government from external threats to its powers, Section 1346 
protects the federal government from internal threats. It would certainly be a 
strange scenario if the federal government lacked the authority to police corrup-
tion within, at least to the same extent that it is permitted to police corruption 
externally. 

C. Justiciability 

Another likely critique is that the Guarantee Clause has traditionally been 
viewed as a nonjusticiable political question. On this view, the Guarantee Clause 
cannot serve as an independent jurisdictional basis for honest services fraud be-
cause courts are to avoid any effort to decide what constitutes republican gov-
ernment. 

The genesis of this view traces back to the 1849 case of Luther v. Borden.159 
There, the Supreme Court was tasked with deciding between two competing 
factions—the charter government of Rhode Island and the leaders of the Dorr 
Rebellion—both of whom claimed to be the legitimate government of Rhode 

 

Congressional authority to enact federal criminal laws governing tribes is traditionally under-
stood as emanating from Congress’s “plenary power” under the Indian Commerce Clause. 
Gregory Ablavsky, Beyond the Indian Commerce Clause, 124 YALE L.J. 1012, 1014 (2015). But see 
id. at 1017 (arguing for reexamining the settled understanding “federal power over Indian 
affairs must rise and fall with the Indian Commerce Clause”). 

157. 18 U.S.C. § 1001 (2018) prohibits, among other things, “knowingly and willfully” “mak[ing] 
any materially false, fictitious, or fraudulent statement or representation” whenever the de-
fendant is “within the jurisdiction of the executive, legislative, or judicial branch of the Gov-
ernment of the United States.” See also Brogan v. United States, 522 U.S. 398, 402 (1998) 
(adopting an expansion definition of the false statements covered by § 1001). 

158. 18 U.S.C. § 371 (2018) criminalizes conspiracies to “commit any offense against the United 
States,” and conspiracies to “defraud the United States.” The “defraud” prong conspiracy is 
often referred to as a Klein conspiracy, referring to United States v. Klein, 247 F.2d 908, 910 
(2d Cir. 1957). The Supreme Court has frequently recognized the breadth of Klein conspira-
cies. See McNally v. United States, 483 U.S. 350, 369 (1987) (“[C]onspiracy to defraud the 
United States does not require any evidence that the Government has suffered any property 
or pecuniary loss.”) (abrogated on other grounds); Trump v. United States, 603 U.S. 593, 640 
(2024) (describing Section 371 as a “broadly worded criminal statute that can cover ‘any con-
spiracy for the purpose of impairing, obstructing or defeating the lawful function of any de-
partment of Government.’” (internal quotation omitted)). 

159. 48 U.S. 1 (1849). 
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Island. Rather than decide the case on the merits, the Court held that this was a 
“political question[],” reserved for the legislative and executive branches of the 
United States.160 On the Guarantee Clause, the Court held that the determina-
tion of what constitutes republican government is similarly a political question 
reserved for Congress.161 

Many scholars have disputed the traditional account of Borden, arguing that 
Borden’s discussion of the Guarantee Clause was dicta162 or that the Guarantee 
Clause is justiciable for other reasons.163 But even taking the traditional view on 
its face, there is no reason why this Essay’s vision of honest services fraud must 
be deemed a nonjusticiable political question. The canonical test for what con-
stitutes a political question comes from Baker v. Carr, where the Court set forth 
six factors to consider: 

1. Whether there is a “textually demonstrable commitment of the issue 
to a coordinate political department”; 
2. “[L]ack of judicially discoverable and manageable standards”; 
3. “[I]mpossibility of deciding without an initial policy determination 
of a kind clearly for nonjudicial discretion”; 
4. “[I]mpossibility of a court’s undertaking independent resolution 
without expressing lack of the respect due coordinate branches of gov-
ernment”; 
5. “An unusual need for unquestioning adherence to a political decision 
already made”; and 
6. “The potentiality of embarrassment from multifarious pronounce-
ments by various departments on one question.”164 

The Guarantee Clause model does not display any of these political-question 
hallmarks. On the first factor, unlike with Congress and the President’s shared 

 

160. Id. at 46. 

161. Id. at 42. 

162. See, e.g., Fritz W. Scharpf, Judicial Review and the Political Question: A Functional Analysis, 75 
YALE L.J. 517, 590 (1966) (describing Borden’s holding on the Guarantee Clause as “dicta”); 
Tara Leigh Grove, The Lost History of the Political Question Doctrine, 90 N.Y.U. L. REV. 1908, 
1928-29 (2018) (noting that Martin Luther did not raise the Guarantee Clause argument in 
the proceedings below, and positing that Chief Justice Taney raised the issue sua sponte to 
preempt Guarantee Clause litigation over slavery). 

163. See Chemerinsky, supra note 83, at 851 (arguing that the Guarantee Clause should be inter-
preted as a font of individual political rights, rather than a structural provision about federal-
ism). 

164. 369 U.S. 186, 217 (1962). 
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war powers in Article I, Section 8, and Article II, Section 2, there is no commit-
ment in constitutional text to having another branch of government exercise ex-
clusive control over state prosecutions. 

On factors two, three, and four: adopting this model does not require federal 
courts to make any “initial policy determination.” Instead, the model simply mir-
rors the standards of good government defined by the state itself, which supplies 
the “judicially discoverable and manageable standards” federal courts are to fol-
low. Doing so ensures the “respect due coordinate branches of government.” The 
fifth factor—”unusual need for unquestioning adherence”—has no relevance 
here, having to do more with the finality of a decision like the declaration of 
cessation of hostilities.165 

The last factor, the fear of “multifarious pronouncements,” favors justiciabil-
ity as well.166 Multifarious announcements under the Guarantee Clause model 
could arise to the extent that federal courts differ from state courts in how they 
interpret state statutes. The district court in the Northern District of New York 
may interpret a New York criminal statute differently than the Court of Appeals 
for New York. But that risk of objectionable inconsistency is an inherent one in 
our federal system, and one that is easily mitigated by allowing state high courts 
to have the final word on the interpretation of their state statutes. 

At bottom, nonjusticiability is about ensuring due respect for separate sov-
ereigns that are entitled to political self-determination. This model guarantees 
that respect by ensuring that federal enforcement is defined by the states them-
selves. 

D. Originalism and Federal Criminal Law 

One final critique of the Guarantee Clause model presented here is that while 
it draws support from Founding Era sources, it is arguably an un-originalist 
reading of the Guarantee Clause. Though Federalist 43 makes the case that there 
would be federal enforcement of the guarantee, there is no indication that any-
one at the Founding understood this to mean federal criminal enforcement. 

 

165. See John Harrison, The Political Question Doctrines, 67 AM. U. L. REV. 457, 502-03 (2017) (citing 
Baker, 369 U.S. at 217). 

166. The final factor is most often discussed in the context of foreign affairs where the Supreme 
Court often holds that the country must speak with “one voice.” See Zivotofsky v. Kerry, 576 
U.S. 1, 14 (2015) (“Recognition is a topic on which the Nation must speak . . . with one 
voice. . . . That voice must be the President’s.” (internal quotation marks omitted)); cf. Crosby 
v. Nat’l Foreign Trade Council, 530 U.S. 363, 381 (2000) (noting in a preemption case, the 
importance of the President’s ability to “speak for the Nation with one voice in dealing with 
other governments”). 
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That much is true. No evidence reveals that the Framers considered federal 
criminal law at all, save for a few enumerated offenses.167 But that same critique 
could be leveled at the entire apparatus of federal criminal law. Surely, there is 
no plausible argument that the original public meaning of the Commerce Clause 
in 1787 extended to intrastate growing of medical marijuana or foreign sex traf-
ficking.168 The Guarantee Clause model works if one accepts the premise that 
the Constitution authorizes a robust federal criminal law enforcement. If so, the 
value of the Guarantee Clause is that it is a more constitutionally principled basis 
for local public-corruption prosecutions than the Commerce Clause, the Spend-
ing Clause, or the Postal Clause. 

conclusion  

The Guarantee Clause model raises many more questions that remain unan-
swered. Which state’s law applies in cross-border crimes? Would prosecutors be 
permitted to charge multiple state-predicate violations? 

This model is not a panacea for all that ails federal corruption prosecutions. 
Federal courts will still need to fill in the gaps, just as they do when interpreting 
even the most detailed statutes in other regulatory regimes. But the Guarantee 
Clause model saves federal courts from needing to “chip away” at “uncut mar-
ble,” as Justice Gorsuch put it.169 Rather, federal courts may build atop the scaf-
folding that states have already constructed. 
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167. These included piracy, counterfeiting, offenses against the law of nations, and treason. See 
DANIEL C. RICHMAN, KATE STITH & WILLIAM J. STUNTZ, DEFINING FEDERAL CRIMES 27 (2d ed. 

2019). 

168. See Gonzales v. Raich, 545 U.S. 1, 8 (2005) (extending the Commerce Clause to federal-gov-
ernment regulation of medical marijuana); United States v. Baston, 818 F.3d 651, 657 (11th 
Cir. 2016) (concluding that “Congress has the constitutional authority [under the Foreign 
Commerce Clause] to punish sex trafficking”), cert. denied, 137 S. Ct. 850 (2017). 

169. See Percoco v. United States, 598 U.S. 319, 337 (2023) (Gorsuch, J., concurring). 

 




