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abstract.  In its recent decision in Andy Warhol Foundation for the Visual Arts, Inc. v. Gold-
smith, the Supreme Court held that a defendant’s use of a plaintiff ’s copyrighted work would be 
judged “transformative”—and therefore more likely to qualify as a fair use—not simply on the 
basis that the defendant had altered the plaintiff ’s work, but in instances where the defendant had 
done so in a way that gave the defendant’s new work “a further purpose or different character.” 
Crucially, in assessing whether changes to the work gave it the requisite different purpose or char-
acter, the Warhol Court noted that works that have the same purpose are more likely to serve as 
substitutes—that is, to compete. On the other hand, works with different purposes are less likely to 
compete. For that reason, a defendant’s work that is based on a plaintiff ’s but is sufficiently differ-
ent in purpose that it does not compete with it is more likely to be found transformative, and is 
therefore more likely, all else equal, to be a fair use. 

 

The key question after Warhol, then, is determining whether a defendant’s work is likely to com-
pete with a plaintiff ’s work for a particular use. Unfortunately, the answer to that question often 
will be far from self-evident, and judges will find nothing in copyright law itself to guide them. 
Instead, judges are likely to fall back on unguided, unreliable intuition. Fortunately, antitrust law 
offers tools we can employ to better understand whether two artistic or literary works are likely to 
compete for a particular use. This Essay argues that antitrust market definition and substitutability 
methodologies lend themselves surprisingly well to the post-Warhol copyright fair-use analysis. 
Moreover, this Essay argues that if the federal courts turn to antitrust law for help in implementing 
the Warhol Court’s focus on the prospect of substitution, the fair-use inquiry may, on the whole 
and over time, become modestly more friendly to defendants than it was before Warhol. This is 
despite the fact that the Warhol Court ruled against fair use in that particular case. 
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introduction  

In Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith,1 the Supreme 
Court considered whether the licensing of one of Andy Warhol’s Prince Series 
works (see the work on the left in Figure 1), for the purpose of illustrating a 
magazine story about the musician Prince, was a fair use of the Lynn Goldsmith 
photograph on which the Warhol work was based (see the photograph on the 
right in Figure 1). 

figure 1 .  warhol’s orange prince (left);  goldsmith’s 
photographic portrait (right)  

 
The Court’s review was limited to consideration of the first of four statutory 

fair-use factors—that is, “the purpose and character of the use, including 
whether such use is of a commercial nature or is for nonprofit educational pur-
poses.”2 A central element of that inquiry is determining whether a defendant’s 

 

1. 598 U.S. 508 (2023). 

2. Id. at 516; see 17 U.S.C. § 107(1) (2018). The full text of § 107 provides as follows: 

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copy-
righted work, including such use by reproduction in copies or phonorecords or by 
any other means specified by that section, for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), scholar-
ship, or research, is not an infringement of copyright. In determining whether the 
use made of a work in any particular case is a fair use the factors to be considered 
shall include— 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
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use of a plaintiff ’s copyrighted work is “transformative.”3 At the most general 
level, a defendant’s use of a plaintiff ’s work is transformative when the defendant 
has not merely copied the plaintiff ’s work, but rather has altered that work to an 
extent that the defendant’s activity, and not just the plaintiff ’s, advances copy-
right law’s mission of encouraging the production of new works.4 

The transformativeness determination has, over the past three decades, be-
come one of the most important drivers of the fair-use analysis, if not the most 
important. Indeed, Barton Beebe’s recent empirical analysis of the factors driving 
results in fair-use litigation reveals that in cases where a court finds that the de-
fendant’s use is transformative, “the ratio of the odds a defendant will prevail in 
its fair use defense to the odds it will fail is anywhere from 86 to 91 times 
greater.”5 “By this measure,” Beebe concludes, “a finding of transformativeness 
exerts by far the greatest impact of any finding on a court’s likelihood of making 
an overall determination of fair use.”6 

 
*    *    * 

 
The transformativeness inquiry first took hold as a central element of fair-

use analysis in the 1994 decision Campbell v. Acuff-Rose Music, Inc.7 In that case, 
the Supreme Court determined that the defendant’s use of portions of the plain-
tiff ’s copyrighted song in a rap-music parody of that song was a fair use.8 The 
defendant’s work was transformative, the Campbell Court held, because it “adds 

 

(3) the amount and substantiality of the portion used in relation to the copy-
righted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copy-
righted work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such 
finding is made upon consideration of all the above factors. 

3. Laura Heymann, Everything Is Transformative: Fair Use and Reader Response, 31 COLUM. J.L. & 

ARTS 445, 447 (2008) (“[T]he term has . . . become as fundamental a part of any fair use anal-
ysis as the statutory language itself.”). 

4. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994) (“[T]he goal of copyright, 
to promote science and the arts, is generally furthered by the creation of transformative 
works.”); Google LLC v. Oracle Am., Inc., 593 U.S. 1, 30 (2021) (explaining that, because 
Google’s transformative use of the plaintiff ’s code “creat[ed] a new platform that could be 
readily used by programmers, its use was consistent with that creative ‘progress’ that is the 
basic constitutional objective of copyright itself”). 

5. See Barton Beebe, An Empirical Study of U.S. Copyright Fair Use Opinions Updated, 1978-2019, 
10 N.Y.U. J. INTELL. PROP. & ENT. L. 1, 25 (2020). 

6. Id. 

7. 510 U.S. 569 (1994). 

8. Id. at 578-85. 
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something new, with a further purpose or different character, altering the first 
with new expression, meaning, or message.”9 Transformative works like the de-
fendant’s rap parody, the Court noted, should be treated more solicitously by 
copyright law: “[T]he goal of copyright, to promote science and the arts, is gen-
erally furthered by the creation of transformative works.”10 As a consequence, 
“[s]uch works thus lie at the heart of the fair use doctrine’s guarantee of breath-
ing space within the confines of copyright.”11 

Following Campbell but prior to Warhol, transformativeness was a protean 
concept, its definition uncertain and changing to fit the facts of the various dis-
putes in which the concept was deployed. In Campbell itself and in many cases 
that followed it, transformativeness was assessed by examining the defendant’s 
work, and by referring to the ways in which it copied but also altered the content 
of the plaintiff ’s work. For example, in Blanch v. Koons,12 the Second Circuit held 
that postmodern artist Jeff Koons’s use of the plaintiff ’s fashion photograph in 
his Niagara collage (see the plaintiff ’s work below on the left in Figure 2 and 
Koons’s Niagara below on the right in Figure 2) was a transformative fair use 
because Koons used the photograph as “raw material” for the creation of a work 
with new meaning and message.13 

 

9. Id. at 579 (citing Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV. 1105, 1111 
(1990)). 

10. Id. 

11. Id. 

12. 467 F.3d 244 (2d Cir. 2006). 

13. Id. at 253. 
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figure 2 .  andrea blanch fashion photograph (left);  jeff 
koons,  niagara (right)  

 
But sometimes, in cases where the defendant’s work copied but did not alter 

the content of the plaintiff ’s work at all, transformativeness was assessed by con-
sidering the purpose to which the defendant had put the plaintiff ’s work. For ex-
ample, in Google LLC v. Oracle America, Inc.,14 the Supreme Court held that 
Google’s exact copying of portions of the Java Application Programming Inter-
face15 and the reuse of that code in Google’s Android operating system for mobile 
phones was transformative because it was done for the purpose of creating a new 
product.16 Google’s copying of the Java code, the Google Court found, “seeks to 
expand the use and usefulness of Android-based smartphones,”17 and Oracle was 
not, nor was it likely to be, a competitor in the smartphone market. Similarly, in 
Authors Guild v. Google, Inc.,18 the Second Circuit held that Google’s wholesale 
copying of millions of books was transformative, and ultimately fair use, because 
the purpose of the copying—creating the Google Books online research tool—
was not to reproduce or distribute the plaintiffs’ books as expression, but rather 
“to make available significant information about those books, permitting a searcher 

 

14. 593 U.S. 1 (2021). 

15. See Michael Goodwin, What Is an API (Application Programming Interface)?, IBM (Apr. 9, 
2024), https://www.ibm.com/topics/api [https://perma.cc/SG5V-C4KQ] (“An API, or ap-
plication programming interface, is a set of rules or protocols that enables software applica-
tions to communicate with each other to exchange data, features and functionality.”). 

16. Google, 593 U.S. at 30. 

17. Id. 

18. 804 F.3d 202 (2d Cir. 2015). 
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to identify those that contain a word or term of interest, as well as those that do 
not include reference to it.”19 For that reason, as the Google Court later framed it, 
Google’s copying “was consistent with that creative ‘progress’ that is the basic 
constitutional objective of copyright itself.”20 

In Warhol, the Court assessed a claim for transformativeness of the first type: 
the Warhol Foundation asserted that Andy Warhol’s Prince Series portrait added 
new expression, meaning, or message to Goldsmith’s original photograph, and 
thus should be treated as transformative.21 The Court was no doubt wary of an 
approach to transformativeness that would grant fair-use immunity whenever a 
defendant even modestly alters the content of a copyrighted work.22 It accord-
ingly attempted to anchor the transformativeness test to a key part of the ra-
tionale it had originally laid out in Campbell for giving transformative uses more 
solicitous treatment—that a transformative use was properly understood as not 
merely altering a copyrighted work, but doing so in a way that gave the defend-
ant’s new work “a further purpose or different character.”23 Crucially, in assessing 
whether changes to the work gave it that required different purpose or character, 
the Warhol Court noted that works that have the same purpose are more likely 
to compete—that is, as the Court framed it, to serve as substitutes.24 On the other 
hand, works with different purposes are less likely to compete.25 For that reason, 
a defendant’s work that is based on a plaintiff ’s but is sufficiently different in 
purpose that it does not compete with it is more likely to be found transforma-
tive, and is therefore more likely, all else equal, to be a fair use.26 

Applying this test to the facts of the case, the Warhol Court held that licens-
ing the Warhol portrait to illustrate magazine stories about Prince was not a fair 

 

19. Id. at 217. 

20. Google, 593 U.S. at 30 (citing Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349-50 
(1991)) (“The primary objective of copyright is not to reward the labor of authors, but ‘[t]o 
promote the Progress of Science and useful Arts’” (quoting U.S. CONST. art. I, § 8, cl. 8)). 

21. Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 540-41 (2023). 

22. Id. at 541-42. 

23. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994). 

24. Warhol, 598 U.S. at 528 (“In that way, the first factor relates to the problem of substitution—
copyright’s bête noire. The use of an original work to achieve a purpose that is the same as, or 
highly similar to, that of the original work is more likely to substitute for, or supplan[t], the 
work.” (internal quotation marks and citation omitted)). 

25. Id. at 528-29. 

26. Id. at 529 (“Many secondary works add something new. That alone does not render such uses 
fair. Rather, the first factor (which is just one factor in a larger analysis) asks ‘whether and to 
what extent’ the use at issue has a purpose or character different from the original. The larger 
the difference, the more likely the first factor weighs in favor of fair use. The smaller the dif-
ference, the less likely.” (internal citations omitted)). 
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use.27 The works were licensed for the same use; they were competing for that 
use and therefore shared the same purpose.28 As a consequence, the ways in 
which the content of the Warhol portrait differed from the Goldsmith photo-
graph did not outweigh the commerciality of the use.29 

 
*    *    * 

 
The key question after Warhol, then, is determining whether a defendant’s 

work is likely to substitute for—that is, compete with—a plaintiff ’s work for a 
particular use. Unfortunately, the answer to that question often will be far from 
self-evident, and judges will find nothing in copyright law itself that tells them 
how to answer. Instead, judges are likely to fall back on intuition—as, we shall 
see, the Warhol majority itself did. We shall also see that our unguided intuitions 
about competition are not always reliable. 

Fortunately, antitrust law offers tools we can employ to better understand 
whether two artistic or literary works are likely to compete. This Essay argues 
that antitrust market definition and substitutability methodologies lend them-
selves surprisingly well to the post-Warhol copyright fair-use analysis. Moreover, 
this Essay shows that if the federal courts turn to antitrust law for help in imple-
menting the Warhol Court’s focus on the prospect of substitution, the fair-use 
inquiry may, on the whole and over time, become modestly more friendly to de-
fendants than it was before Warhol. This is despite the fact that the Warhol Court 
ruled against fair use in that particular case. 

To understand the Warhol Court’s revised approach to the transformative-
ness analysis and its likely consequences for the future of fair use, we must step 
back and look more closely at the facts of that case and the details of the majority 
opinion. Part I of this Essay does that, with particular attention to the Court’s 
focus on the prospect of competition as a tool for assessing transformativeness. 
Part II describes how antitrust lawyers assess whether particular goods or 

 

27. Id. at 550. 

28. Id. at 556 (Gorsuch, J., concurring) (“[H]ere, the undisputed facts reveal that the Foundation 
sought to use its image as a commercial substitute for Ms. Goldsmith’s photograph. Of course, 
competitive products often differ in material respects and a buyer may find these differences 
reason to prefer one offering over another. But under the first fair-use factor the salient point 
is that the purpose and character of the Foundation’s use involved competition with Ms. Gold-
smith’s image.” (internal citation omitted)). 

29. Id. at 537 (majority opinion) (“Taken together, these two elements—that Goldsmith’s photo-
graph and AWF’s 2016 licensing of Orange Prince share substantially the same purpose, and 
that AWF’s use of Goldsmith’s photo was of a commercial nature—counsel against fair use, 
absent some other justification for copying. That is, although a use’s transformativeness may 
outweigh its commercial character, here, both elements point in the same direction.”). 
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services are competitors. Part III argues that courts could, and indeed should, 
employ antitrust tools to address the particular competition questions the War-
hol Court has identified as essential to the fair-use analysis. In particular, Part III 
considers how to adapt methods developed to advance antitrust law’s goal of 
protecting competition’s price-disciplining power to the very different context 
of copyright law, which seeks to create conditions that allow copyright owners 
to charge supracompetitive prices (i.e., prices above what a competitive market 
would otherwise dictate). The Essay then concludes. 

i .  the  warhol court’s introduction of competition 
into the transformativeness analysis  

In 1981, popular-music photographer Lynn Goldsmith, on assignment from 
Newsweek, took a photo of Prince (shown above in Figure 1).30 Prince was then 
an up-and-coming musician who was just about to release the album, 1999, that 
would put him on the path to becoming a pop icon. Later that same year, 
Newsweek used the photo to illustrate a two-page spread on the musician.31 

In 1984, Vanity Fair planned a lengthy profile of Prince, to be written by 
noted cultural critic Leon Wieseltier, then a columnist for the magazine writing 
under the pen name “Tristan Vox.”32 Vanity Fair commissioned an illustration 
for the article from Andy Warhol, well-established by then as a pop-art super-
star, and the magazine negotiated with Goldsmith’s agency for a license to Gold-
smith’s 1981 photograph, to serve as an “artist reference” for the illustration.33 
The terms of Vanity Fair’s license from Goldsmith stated that the illustration was 
“to be published in Vanity Fair November 1984 issue. It can appear one time full 
page and one time under one quarter page. No other usage right granted.”34 
Goldsmith received four hundred dollars and a source credit in the article.35 The 
magazine didn’t disclose to Goldsmith that it had hired Andy Warhol to do the 
illustration.36 

 

30. Id. at 516. 

31. Id. 

32. See Tristan Vox, Purple Fame, VANITY FAIR, Nov. 1984, at 66, 66; Lloyd Grove, Pop Goes the 
Wieseltier, VANITY FAIR, Mar. 1995, at 90, 94 (noting Wieseltier’s “quirky columns for Vanity 
Fair during the 1980s, published under both his own name and that of ‘Tristan Vox’”). 

33. Warhol, 598 U.S. at 517. 

34. Id. 

35. Id. at 518. 

36. Id. at 517. 
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Andy Warhol used the photograph, cropped down to Prince’s face, as the raw 
material for sixteen Prince Series works. One of those works, “Purple Prince,” ran 
as an illustration to the Vanity Fair article, titled Purple Fame (see Figure 3).37 

figure 3 .  warhol’s purple prince as it appeared in vanity 
fair  

 
What use did Warhol make of Goldsmith’s photograph in creating his Prince 

Series works? We learn something on that point in Justice Kagan’s dissent, which 
details the artist’s process: 

Warhol cropped the photo, so that Prince’s head fills the whole frame: It 
thus becomes disembodied, as if magically suspended in space . . . . War-
hol converted the cropped photo into a higher-contrast image, incorpo-
rated into a silkscreen. That image isolated and exaggerated the darkest 
details of Prince’s head; it also reduced his natural, angled position, pre-
senting him in a more face-forward way. Warhol traced, painted, and 
inked, as earlier described.38 He also made a second silkscreen, based on 

 

37. Id. at 518. 

38. That earlier description, in the context of Justice Kagan’s description of the process Warhol 
used in creating his famous portrait series of Marilyn Monroe, reads: 

He used that image to trace an outline on the canvas. And he painted on top—
applying exotic colors with a flat, even consistency and an industrial appearance. 
The same high-contrast image was then reproduced in negative on a silkscreen, 
designed to function as a selectively porous mesh. Warhol would place the screen 
face down on the canvas, pour ink onto the back of the mesh, and use a squeegee 
to pull the ink through the weave and onto the canvas. On some of his Marilyns 
(there are many), he reordered the process—first ink, then color, then (perhaps) 
ink again. 
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his tracings; the ink he passed through that screen left differently col-
ored, out-of-kilter lines around Prince’s face and hair . . . . Altogether, 
Warhol made 14 prints and two drawings—the Prince series—in a range 
of unnatural, lurid hues.39 

*    *    * 
 

On April 21, 2016, Prince passed away at the age of fifty-seven.40 Later that 
month, Condé Nast, Vanity Fair’s corporate parent, reprinted a different work in 
Warhol’s Prince Series, Orange Prince (see the work on the left in Figure 4), as the 
cover for a special issue commemorating Prince’s life (see the cover on the right 
in Figure 4). Condé Nast paid the Warhol Foundation ten thousand dollars for 
a license to the work.41 Condé Nast did not seek a license from Goldsmith.42 

figure 4 .  warhol’s orange prince (left);  orange prince as 
it appeared on the cover of the condé nast 
commemorative issue (right)  

 
This second use was not covered by the original license, which limited Vanity 

Fair to a single use (i.e., to illustrate one magazine story). When Goldsmith 

 

  Id. at 562 (omitting internal quotation marks and citations). 

39. Id. at 565 (omitting internal quotation marks and citations). 

40. Jon Pareles, Prince, an Artist Who Defied Genre, Is Dead at 57, N.Y. TIMES (Apr. 21, 2016), 
https://www.nytimes.com/2016/04/22/arts/music/prince-dead.html [https://perma.cc/8D
X8-55KZ]. 

41. Warhol, 598 U.S. at 520. 

42. Id. 
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learned of the 2016 Condé Nast special issue, she made her displeasure known.43 
In response, the Warhol Foundation filed a complaint seeking a declaratory 
judgment that Orange Prince did not infringe the Goldsmith photograph and was 
fair use.44 

The district court sided with the Foundation, holding that Orange Prince 
transformed the original Goldsmith work to give it a new meaning and was 
therefore a fair use.45 In the district court’s view, the Goldsmith photograph por-
trays Prince as “not a comfortable person” and a “vulnerable human being,” while 
the Warhol work portrays Prince as an “iconic, larger-than-life figure.”46 The 
defendant’s use, according to the court, created a transformative work with a new 
meaning or message, and was therefore fair.47 

On appeal, the Second Circuit reversed.48 The court of appeals rejected the 
notion that “any secondary work that adds a new aesthetic or new expression to 
its source material is necessarily transformative.”49 The question, instead, was 
“whether the secondary work’s use of its source material is in service of a funda-
mentally different and new artistic purpose and character.”50 Such “transforma-
tive purpose and character must, at bare minimum, comprise something more 
than the imposition of another artist’s style on the primary work.”51 Here, how-
ever, “the overarching purpose and function of the two works at issue . . . is iden-
tical, not merely in the broad sense that they are created as works of visual art, 
but also in the narrow but essential sense that they are portraits of the same per-
son.”52 

The Supreme Court granted certiorari and affirmed, albeit on narrower 
grounds and employing different reasoning than the Second Circuit.53 Im-
portantly, the Court made clear that its analysis was limited to whether the War-
hol Foundation’s use was transformative under the first statutory fair-use factor, 
which inquires into “the purpose and character of the use, including whether 

 

43. Id. at 490. 

44. See Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 382 F. Supp. 3d 312, 316 
(S.D.N.Y. 2019). 

45. Id. 

46. Id. at 326. 

47. Id. at 331. 

48. Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 32 (2d Cir. 2021). 

49. Id. at 38-39. 

50. Id. at 42 (internal quotation marks omitted). 

51. Id. 

52. Id. (footnote omitted). 

53. Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 526 (2023). 
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such use is of a commercial nature or is for nonprofit educational purposes.”54 In 
affirming the Second Circuit’s determination that the defendant had not made a 
transformative use that would tip the first factor in its favor, the Court made two 
key holdings. 

First, the Court held that “[t]he fair-use provision, and the first statutory 
factor in particular, requires an analysis of the specific use of a copyrighted work 
that is alleged to be an infringement.”55 “The same copying may be fair,” the 
Court said, “when used for one purpose but not another.”56 Accordingly, the 
Court said, it would focus on the challenged use—the license of Orange Prince to 
Vanity Fair to illustrate a cover story about Prince’s life—and would not rule on 
whether Orange Prince itself, any of the other Warhol Prince Series works, or any 
other conceivable use of Orange Prince, was or was not fair use.57 

Second, the Court made clear that a defendant’s use of a plaintiff ’s work is 
not necessarily transformative just because that use contains a new meaning or 
message. Something more is required—the defendant’s use must have a different 
purpose than the plaintiff ’s.58 

That different purpose, the Court held, was lacking. Of particular signifi-
cance to the majority, both Goldsmith’s photograph and Warhol’s Orange Prince 
artwork had been used to illustrate magazine stories about Prince. The particular 
challenged use—the Warhol Foundation’s licensing of Orange Prince to Vanity 
Fair—was the same as a principal use of the Goldsmith photograph. The use was 
therefore a potential substitute for the licensing of Goldsmith’s work.59 That fact 
was critical to the first-factor analysis. The Court said: 

The first fair use factor . . . considers the reasons for, and nature of, the 
copier’s use of an original work. The central question it asks is whether 
the new work merely supersede[s] the objects of the original crea-
tion . . . (supplanting the original), or instead adds something new, with 
a further purpose or different character. In that way, the first factor relates 
to the problem of substitution—copyright’s bête noire. The use of an original 

 

54. 17 U.S.C. § 107(1) (2018). 

55. Warhol, 598 U.S. at 533 (internal quotation marks omitted) (emphasis added). 

56. Id. 

57. For an insightful discussion of the Warhol Court’s focus on the particular use, rather than the 
work as such, see Timothy J. McFarlin, Infringing Uses, Not Works, 76 S.C. L. REV. 103 (2024). 

58. Warhol, 598 U.S. at 529. 

59. Id. at 556 (Gorsuch, J., concurring) (“[H]ere, the undisputed facts reveal that the Foundation 
sought to use its image as a commercial substitute for Ms. Goldsmith’s photograph”); see also 
id. at 578 (Kagan, J., dissenting) (“[T]he majority conducts a kind of market analysis: War-
hol, the majority says, licensed his portrait of Prince to a magazine that Goldsmith could have 
licensed her photo to—and so may have caused her economic harm.”). 
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work to achieve a purpose that is the same as, or highly similar to, that 
of the original work is more likely to substitute for, or supplan[t], the 
work.60 

This statement about the role of substitution, identifying it as “copyright’s 
bête noire,”61 gives us an unusually revealing window into the Court’s under-
standing of the purpose of copyright law. Copyright’s bête noire is not copying 
as such. It is copying that leads to the likelihood of substitution. Copying that 
leads to the creation of a new work with a different purpose—one not likely to 
substitute for the plaintiff ’s original work—is, if anything, the outcome we seek 
(the creation of new works), not the evil we seek to avoid (copying substituting 
for a copyrighted original). 

The Warhol Court’s introduction of competition into the transformativeness 
analysis, along with its sharpening of the concept by linking it to particular uses, 
elevates the analysis substantially. After Warhol, the prospect of competition be-
tween the parties’ works for a particular use is now the key to assessing trans-
formativeness. And after Warhol, as before it, the defendant’s success or failure 
in establishing transformativeness will in many cases be determinative of fair 
use. 

ii .  antitrust’s approach to assessing competition  

The question now is how courts will implement Warhol’s focus on competi-
tion. Competition is not a wholly foreign concept to copyright law—it has long 
been part of the analysis under the fourth statutory fair-use factor. But it is fair 
to say that competition is not a concept central to copyright law, because liability 
does not require a plaintiff to show that defendant’s infringement has a compet-
itive effect.62 As a consequence, copyright law does not have internal tools to 
judge the likelihood of competition in particular cases. In contrast, antitrust law 
has developed and honed, over many decades of use and refinement, tools to 
assess competition and competitive effects. 

It may be that courts follow the lead of the Warhol Court and fall back on 
intuition. But as the Warhol opinion itself shows, that would be a dangerous 

 

60. Id. at 527-28 (internal quotation marks and citations omitted) (emphasis added). 

61. Id. The literal meaning in English of the French term “bête noire” is “black beast,” but the 
term is used figuratively to mean “a person or thing strongly detested or avoided.” See Bête 
Noire, MERRIAM-WEBSTER ONLINE (Sept. 23, 2024), https://www.merriam-webster.com
/dictionary/b%C3%AAte%20noire [https://perma.cc/NT4R-7DQS]. 

62. For an argument that such a showing should be required for some, but not all, types of in-
fringement, see generally Christopher Jon Sprigman, Copyright and the Rule of Reason, 7 J. ON 

TELECOMMS. & HIGH TECH. L. 317 (2009). 
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route to follow. The Warhol Court considered the question of transformativeness 
in the context of a particularly narrow use, licensing to magazines to illustrate 
stories about Prince, where the prospect of substitutability seemed obvious. In-
deed, as the Court noted, both Goldsmith’s photograph of Prince and Warhol’s 
portrait of Prince had been licensed in the past to illustrate magazine stories 
about the musician.63 To the Court, that seemed about as plain a case of potential 
substitutability as can be imagined.64 But the truth is far more complex. 

Consider that every minute of every day, in millions upon millions of trans-
actions, both Coca-Cola and milk are sold, often in the same stores, to consum-
ers who are thirsty.65 Does that mean that Coke and milk have the same “pur-
pose”? Antitrust lawyers would not, in general, assess that question directly. 
They would approach the inquiry as the Warhol Court did (at least implicitly), 
by asking whether the products were likely substitutes—that is, whether they 
had substantial cross-elasticity of demand.66 With respect to Coke and milk, 
most antitrust lawyers would blanche at the idea that just because those two 
drinks are sold to the same kind of consumer (thirsty ones), and in the same 
stores, that we should conclude they are “substitutes,” or that they compete in 
the same market, or that, from a consumer’s perspective, they have the same 
“purpose.” Of course, it is possible that under some extreme conditions, even 
consumers who strongly prefer Coke might consider switching to milk. Imagine 
the price of Coke triples but the price of milk stays the same. We might see some 
substitution then from Coke to milk (and other drinks). Does that mean that 
Coke and milk are interchangeable? Or that they share the same “purpose”? 
Most consumers would not say so. That consumers might switch in response to 
a three-hundred-percent increase in price does not provide a meaningful test for 
assessing the prospect of substitutability. What we’re looking for is substituta-
bility under reasonable market conditions. 

 

63. Warhol, 598 U.S. at 535 (“[T]he purpose of the image is substantially the same as that of 
Goldsmith’s photograph. Both are portraits of Prince used in magazines to illustrate stories 
about Prince.”). 

64. Id. at 556 (Gorsuch, J., concurring) (“[U]nder the first fair-use factor the salient point is that 
the purpose and character of the Foundation’s use involved competition with Ms. Goldsmith’s 
image.”). 

65. The author notes that whatever the haters may think, milk is a superior thirst quencher. See 
Ryan Jaslow, Is Milk the Ultimate Thirst Quencher? Yes, Whey, Says Study, CBS NEWS (Aug. 18, 
2011, 2:57 PM EDT), https://www.cbsnews.com/news/is-milk-the-ultimate-thirst-quencher
-yes-whey-says-study [https://perma.cc/X8SZ-SGFA]. 

66. See DANIEL FRANCIS & CHRISTOPHER JON SPRIGMAN, ANTITRUST: PRINCIPLES, CASES, AND MA-

TERIALS 42 (2d ed. 2024) (“If an increase in the price of one good results in a significant in-
crease in demand for the other good—in technical terms, if there is significant positive cross-
elasticity of demand for one good with respect to the price of the second—then the two goods 
are substitutes.”). 
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Note, again, that the Warhol Court was explicit in tying the determination of 
a work’s “purpose” to the prospect of substitution: remember the Court’s state-
ment that “use of an original work to achieve a purpose that is the same as, or 
highly similar to, that of the original work” is more likely to lead to substitu-
tion—”copyright’s bête noire.”67 But without knowing more about how maga-
zine editors would view the Goldsmith and Warhol works, we can’t rule out the 
possibility that the two photographs are like Coke and milk—that is, that some 
magazine editors would strongly prefer the Warhol portrait, and others the 
Goldsmith photograph, and that competition between the two works for any 
particular licensing opportunity is unlikely.  

 
*    *    * 

 
Antitrust assesses the substitutability of particular products or services prin-

cipally as part of the task of defining relevant antitrust markets. The goal of mar-
ket definition is to facilitate analysis of whether the business practice or transac-
tion at issue in a particular antitrust dispute will affect competition. To do that, 
antitrust lawyers often find it helpful to form a working understanding of which 
products and services will count as “in competition” with one another for the 
purposes of legal analysis. Market definition can be thought of as a way of draw-
ing a line between those that are “in” and those that are “out” of the sphere of 
competition for the purposes of antitrust analysis. A market definition is thus a 
simplification, for analytical purposes, of what is usually a much messier eco-
nomic reality.68 

The crucial insight underpinning market definition is that one product or 
service will tend to exercise a competitive constraint on another to the extent that 
purchasers of the first product or service will regard it as a substitute for the sec-
ond. If Product B is a substitute for Product A, then purchasers can turn (or 
threaten to turn) to Product B in response to a price increase in Product A. The 
prospect of substitution will tend to limit the ability of Product A’s supplier to 
increase prices profitably. 

A. The Hypothetical-Monopolist Test 

Antitrust recognizes two principal ways to define a market. One is the “hy-
pothetical-monopolist test,” and particularly the version of it known as the 
“SSNIP test” (a “SSNIP” is a “small but significant non-transitory increase in 

 

67. Warhol, 598 U.S. at 528. 

68. This discussion is drawn from FRANCIS & SPRIGMAN, supra note 66, at 67-68. 
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price”).69 This test is essentially a thought experiment. It involves starting with 
the product or service that we are focused on and adding substitutes one at a 
time, starting with the closest substitute, until a hypothetical monopolist of all 
included products would find it profitable to increase the price of at least one of 
those products or services by a significant amount (traditionally, around five per-
cent) for a nontransitory period of time (traditionally, at least a year).70 We do 
this to figure out how many of these products or services must come under the 
control of a hypothetical monopolist before the supplier has gained the power to 
inflict economic harm on others.71 

So, for example, imagine we want to understand the relevant antitrust mar-
ket for Starbucks’s packaged coffee (see Figure 5).72 We would start by position-
ing Starbucks as a hypothetical monopolist for packaged coffee. We would then 
ask whether, in response to a five-percent price increase, enough packaged-cof-
fee consumers might switch to packaged coffee from the product we expect 
would be the closest substitute—here, Peet’s—such that the SSNIP would be 
made unprofitable. Assume for the moment that the answer is yes. Peet’s is in 
the same market as Starbucks—that is, there is sufficient “demand elasticity” be-
tween packaged coffee from Starbucks and from Peet’s such that the presence in 
the market of Peet’s constrains the price that Starbucks can charge for its pack-
aged coffee. If that is true, then Starbucks and Peet’s are both competitors in the 
market for packaged coffee. 

 

69. See Merger Guidelines, U.S. DEP’T OF JUST. & FED. TRADE COMM’N § 4.3.A, at 41 (2023), 
https://www.ftc.gov/system/files/ftc_gov/pdf/2023_merger_guidelines_final_12.18.2023.p
df [https://perma.cc/KH2D-F7SK]. 

70. See id. at 41-42 (“[T]he HMT [hypothetical-monopolist test] asks whether a hypothetical 
profit-maximizing firm, not prevented by regulation from worsening terms, that was the only 
present and future seller of a group of products (‘hypothetical monopolist’) likely would un-
dertake at least a small but significant and non-transitory increase in price (‘SSNIP’) or other 
worsening of terms (‘SSNIPT’) for at least one product in the group. For the purpose of an-
alyzing this issue, the terms of sale of products outside the candidate market are held con-
stant.”). 

71. See id. at 41 (“The [HMT] evaluates whether a group of products is sufficiently broad to con-
stitute a relevant antitrust market. To do so, the HMT asks whether eliminating the competi-
tion among the group of products by combining them under the control of a hypothetical 
monopolist likely would lead to a worsening of terms for customers. The Agencies generally 
focus their assessment on the constraints from competition, rather than on constraints from 
regulation, entry, or other market changes. The Agencies are concerned with the impact on 
economic incentives and assume the hypothetical monopolist would seek to maximize prof-
its.”). 

72. See infra Figure 5 from the teaching materials for FRANCIS & SPRIGMAN, supra note 66 (teach-
ing slides on file with author). 
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figure 5 .  hypothetical relevant market analysis for 
starbucks’s packaged coffee  

 
The next step would be to ask the same question again, positioning a com-

bined Starbucks/Peet’s as the hypothetical monopolist, and inquiring whether a 
five-percent price increase would cause enough packaged coffee consumers to 
switch to packaged coffee from Dunkin’ such that the SSNIP would be made 
unprofitable. 

At some point we are going to find that a SSNIP becomes profitable, because 
demand for the next product is not responsive enough to a price increase in the 
product(s) of the hypothetical monopolist to defeat that price increase. When I 
teach this concept in antitrust, almost all of my students believe that the relevant 
market for Starbucks packaged coffee includes packaged coffee from Peet’s, but 
they usually are skeptical that either Dunkin’, Folgers instant, or any of the other 
products shown compete in that market. In other words, my students do not 
expect that the presence of Dunkin’ or Folgers instant disciplines the price that 
Starbucks charges for packaged coffee, at least at the five-percent margin that 
the SSNIP test considers to be meaningful in measuring competition. If that’s 
right, then we have defined the relevant antitrust market—that is, the products 
or services that are sufficiently substitutable that they are in competition—as 
limited to packaged coffee from Starbucks and Peet’s. 
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Of course, applying this test in actual antitrust disputes requires a good deal 
of information about the characteristics of the products or services at issue and 
what real purchasers will do in response to a price increase. But if it is applied 
correctly, the SSNIP test supplies substantial rigor to the competition analysis: 
it provides a methodology within which data can be gathered about substituta-
bility, so that the contours of competition between and among products and ser-
vices can be more precisely understood, rather than guessed at. 

There is one wrinkle in applying antitrust tools in the copyright context that 
should be addressed. Antitrust’s market-definition analysis assumes that the rel-
evant products or services are currently being supplied at the competitive price 
rather than a supracompetitive “monopoly” price. In antitrust it is error to accept 
uncritically the price charged by a firm with significant market power as the 
baseline for assessing the prospect of substitution. This is because the firm with 
market power (i.e., power over price) may be engaged in supracompetitive pric-
ing, and whereas raising price above the monopoly price may spark substitution, 
a price rise above a lower, competitive, price, may not. This error has become 
known as the “Cellophane fallacy,” after the case73 in which the Supreme Court 
fell into it: 

The problem arises because firms exercising market power may boost 
prices to a point at which further price increases are made unprofitable, 
constrained by the threat of demand substitution. Under such circum-
stances, an approach to market definition that infers buyer substitution 
from a small hypothetical price increase over the currently prevailing 
price—the usual practice in market definition analysis when the alleged 
harm to competition is prospective—may make buyer substitution ap-
pear to be greater than it was when price was at the noncollusive (but-
for) price level, under the plaintiff ’s view that the but-for price was 
lower.74 

Of course, the antitrust assumption of competitive pricing as a baseline in 
market definition does not hold when the products being assessed are copy-
righted works, as the entire point of copyright is to loosen competitive discipline 
and to create some measure of power over price for the copyright owner. For that 
reason, for the purposes of assessing substitution in copyright markets, the start-
ing-point assumption of competitive pricing doesn’t have to hold for the anti-
trust substitution methodology to work. In the context of copyrighted works, 
the SSNIP test is assessing whether other products are substitutes for the 

 

73. United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377 (1956) (concerning Cellophane). 

74. Jonathan Baker, Market Definition: An Analytical Overview, 74 ANTITRUST L.J. 129, 154 (2007). 
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copyrighted work if we move pricing some increment above the supracompetitive 
price that copyright seeks to create. The supracompetitive price is the baseline.75 

B. The Brown Shoe Test 

Another way to define a market is through the appraisal of qualitative evi-
dence about the relevant products or services, in an effort to identify the relevant 
similarities or differences that, in light of market practice, may affect whether 
those products or services are competing in the same market. This less formal 
approach is often associated with the Supreme Court’s Brown Shoe Co. v. United 
States decision.76 In that case, the Court classed evidence of price elasticity—the 
focus of the hypothetical-monopolist test—as just one indicator among the many 
that may be useful in assessing substitutability: 

The outer boundaries of a product market are determined by the reason-
able interchangeability of use or the cross-elasticity of demand between 
the product itself and substitutes for it. However, within this broad mar-
ket, well-defined submarkets may exist which, in themselves, constitute 
product markets for antitrust purposes. The boundaries of such a sub-
market may be determined by examining such practical indicia as indus-
try or public recognition of the submarket as a separate economic entity, 
the product’s peculiar characteristics and uses, unique production facili-
ties, distinct customers, distinct prices, sensitivity to price changes, and 
specialized vendors.77 

This approach has long been subordinated to the hypothetical-monopolist 
test but is making something of a comeback78 as enforcers, frustrated in some 
instances by their inability to obtain the direct pricing evidence they need to de-
rive fully persuasive results from the hypothetical-monopolist test, favor the use 

 

75. For similar reasons, the SSNIP methodology would, if applied in a copyright case, face little 
difficulty dealing with the possibility that the defendant may be an artist whose fame is such 
that even if the defendant’s adaptation of the plaintiff ’s work were effectively an exact copy, 
customers may pay significantly more for it because the famous artist made it. If defendant’s 
work is substitutable at all for the plaintiff ’s with respect to a particular use at issue, then 
defendant’s fame, and the value it adds to defendant’s work, is likely to make the defendant’s 
work a more viable substitute for the plaintiff ’s. 

76. 370 U.S. 294, 325 (1962). 

77. Id. (citation and footnote omitted). 

78. See Daniel Hanley, Redefining the Relevant Market: Abandonment or Return to Brown Shoe, 129 
DICKINSON L. REV. (forthcoming 2024), https://ssrn.com/abstract=4404081 [https://perma
.cc/6J33-LNEL] (advocating for the expanded use of the Brown Shoe market-definition 
approach). 
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of lay testimony and documents from market participants that bear on the pro-
spect of substitution. Thus, for example, in the Federal Trade Commission’s’ suc-
cessful challenge to the proposed acquisition of one smokeless-tobacco supplier, 
National, by another, Swedish Match, the district court held that loose-leaf to-
bacco and moist snuff were not in the same market based on lay evidence about 
substitution: 

The views of Swedish Match and National competitors, statements by 
loose leaf distributors, and internal documents of Swedish Match and 
National show that price-based substitution between loose leaf and 
moist snuff is generally lacking. Swedish Match competitors believe that 
there is no switching between loose leaf and moist snuff on the basis of 
price . . . . Swedish Match and National internal business documents 
confirm that pricing has little effect on loose leaf demand.79 

The less formal Brown Shoe method is likely to be most helpful when direct 
evidence about pricing and price elasticity (i.e., the responsiveness of demand 
for Product B to changes in the price of Product A) is not available. In the context 
of assessing substitutability of copyrighted works, this is most likely to be the 
case where, as in Warhol, the works are not mass-market goods (i.e., not like pop 
songs, movies, books, or consumer software) and transactions occur compara-
tively rarely and on bespoke terms. 

iii .  applying antitrust substitutability analysis in 
the fair-use context 

A. Types of Evidence 

To see how antitrust methodologies might be applied in the fair-use context, 
let’s return to Warhol. Applied in the context of that case, the hypothetical-mo-
nopolist test would start with Goldsmith’s photograph and ask if a customer—
in Warhol, a magazine editor choosing a photograph or other artwork to illus-
trate a story about Prince—would consider switching to Warhol’s work if the 
price of a license to Goldsmith’s was increased by five percent. The Brown Shoe 
test would also inquire into cross-elasticity of demand. It would examine the 
particular characteristics and uses of the works, compare the customers the 
works are licensed to and the prices the works command for licenses, and seek 
other qualitative data relevant to substitution. 

 

79. FTC v. Swedish Match, 131 F. Supp. 2d 151, 161-62 (D.D.C. 2000) (footnotes omitted). 
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We don’t know what either of the tests would suggest—the outcome of either 
inquiry is not something we can know based purely on theory or intuition. For-
tunately, there are a number of well-established empirical strategies that anti-
trust litigants use to offer evidence about demand cross-elasticity.80 

One is to examine customer reaction to historical price changes—that is, when 
the price of Product A went up or down, whether demand for Product B either 
decreased or increased, respectively. If price changes in Product A are linked to 
substantial changes in demand for Product B, then there is significant demand 
cross-elasticity between the two products, and they are likely substitutes com-
peting in the same market. If, however, demand for Product B is unaffected or 
only slightly affected by changes in the price of Product B, then the two products 
are likely not substitutes. Of course, the inquiry also works in reverse—we can 
look to see whether changes in the price of Product B are associated with changes 
in demand for Product A. 

This type of evidence is most likely to be available where the products at issue 
are sold or licensed widely—that is, where there is a lot of historical transaction 
data to analyze—and where there have been price changes in one of the products 
at issue but not the other. In such cases, parties arguing over substitutability can 
use econometric methods to provide rigorous analysis of this historical data. In 
the context of copyright fair-use analysis, that kind of analysis is more likely to 
be tractable in cases where the works at issue are marketed to consumers—for 
example, pop songs,81 books, motion pictures, or software widely used by con-
sumers or businesses. Many fair-use cases involve these kinds of copyrighted 
works. However, in cases like Warhol that involve works that are sold or licensed 
only episodically—and where the works, the potential customers, and the prices 
paid and other terms negotiated are likely to be highly idiosyncratic—historical 
evidence of cross-elasticity is less likely to be helpful. As stated previously, in 
cases like Warhol that involve singular, seldom-traded works, we are more likely 
to employ the less formal Brown Shoe analysis. 

Another way to investigate cross-elasticity, useful when employing either the 
hypothetical-monopolist or Brown Shoe inquiries, is to undertake customer inter-
views, which are sometimes done informally and sometimes as part of a more 
formal customer survey. In many cases, customer interviews can supplement 

 

80. See John D. Harkrider, Operationalizing the Hypothetical Monopolist Test, Address for the Public 
Workshop on Merger Enforcement, AXINN, VELTROP & HARKRIDER, LLP (Feb. 17, 2004), 
https://www.justice.gov/archives/atr/operationalizing-hypothetical-monopolist-test 
[https://perma.cc/R7TU-3VEX]. 

81. Pricing data is more likely to be available for pop songs sold individually, rather than in a large 
bundle, as with streaming subscriptions (to consumers) or blanket licenses (to streaming ser-
vices, via the provisions of the Music Modernization Act (2018)), which masks the price of, 
and price changes in, any individual song. 
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evidence from historical price changes: customers can be asked whether they 
substituted away from Product A to Product B in response to a historical price 
change, and why they did or did not do so. However, customer interviews can 
be useful even in the absence of historical price data. Customers who have expe-
rience purchasing the kinds of products for which evidence regarding substitut-
ability is sought can be asked to consider whether they would substitute one 
product for another given the kind of five-percent price increase that the hypo-
thetical-monopolist test employs, and to give reasons for their decision. 

This kind of evidence is not always reliable; self-reports regarding likely 
choices in a hypothetical scenario are not the same as real-world decisions. That 
said, in cases where the customers are experts—like Warhol, in which the cus-
tomers are magazine art directors or other editorial staff who regularly make de-
cisions about licensing illustrations—even impressions about hypotheticals may 
be illuminating. Focusing again on the facts of Warhol, we would want to know 
whether magazine editors who source illustrations consider the differences be-
tween the Goldsmith and Warhol works to be immaterial—that is, that any por-
trait of Prince will do to illustrate a story about Prince—or the opposite. For ex-
ample, we may imagine editors testifying that they would view Goldsmith’s 
classical black-and-white photographic portrait of Prince and Warhol’s colorized 
pop-art Prince Series work as giving off fundamentally different visual impres-
sions, such that they each would be fit to illustrate different kinds of stories about 
Prince, but would not, under ordinary circumstances, be substitutable for any 
particular story. 

B. Setting the Margin 

Perhaps the most important question that must be addressed in applying 
’antitrust methodologies in fair-use cases involves the margin we should use to 
assess competition. Should we apply the five-percent margin that stands for an-
titrust-relevant substitutability in copyright fair-use cases, or is some other mar-
gin appropriate? A dozen years ago, Mark A. Lemley and Mark P. McKenna 
noted that if applied in the intellectual-property context, the standard antitrust 
approach to substitutability would produce some surprising results: 

Does Pepsi compete with Coke? It seems a straightforward question; 
perhaps you think it has a straightforward answer. Sure they compete, 
you might say; they are both colas, they are used for the same purpose, 
they are sold next to each other in the grocery store, and they cost about 
the same. In fact, however, the answer is far from clear. Whether you 
think Coke competes with Pepsi may depend on whether you drink one 
of them. If you do, ask yourself this question: how big a price increase 
would it take before you would switch from one to the other? A penny? 
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Five cents? Ten cents? What if the price doubled? Maybe you wouldn’t 
switch at any price. If you are like a significant number of consumers, it 
would take a pretty dramatic change in price to get you to give up your 
preferred brand. 
  For antitrust, this insensitivity to price has a simple—and shocking—
implication: Coke and Pepsi don’t compete in the same market.82 

It is far from obvious what to do about this—or, indeed, whether the obser-
vation is a problem at all for the use of antitrust substitutability methodologies 
in the fair-use analysis. The five-percent threshold is itself somewhat arbitrary; 
it is not a rule but rather an approximation,83 subject to adjustment in individual 
cases, that is useful for assessing substitution. Applying the SSNIP test as a base-
line for determining transformativeness in the fair-use analysis will not destabi-
lize intellectual-property law generally. Nor will it provoke inappropriate use of 
antitrust law to curtail the market power that intellectual property seeks to foster. 
Using antitrust methodologies to discipline the competition analysis that Warhol 
requires is a discrete intervention. 

Considering that the supracompetitive prices that copyright fosters can serve 
as the baseline in the substitutability analysis,84 the SSNIP test as applied in the 
 

82. Mark A. Lemley & Mark P. McKenna, Is Pepsi Really a Substitute for Coke? Market Definition in 
Antitrust and IP, 100 GEO. L.J. 2055, 2056 (2012) (footnotes omitted). 

83. See, e.g., Robert Pitofsky, New Definitions of Relevant Market and the Assault on Antitrust, 90 
COLUM. L. REV. 1805, 1824 (1990) (“The test of market power based on ability to sustain 
profitably a ‘small but significant and nontransitory increase in price’ makes great sense, and 
some threshold figure is essential. A 5% figure is generous when viewed in terms of average 
United States profits, however, and the 10% figure, adopted in practice [under a now-super-
seded version of the antitrust Merger Guidelines], is hard to justify.” (footnote omitted)); 
David Glasner & Sean P. Sullivan, The Logic of Market Definition, 83 ANTITRUST L.J. 293, 316-
17 (2020) (“The gravest omission in the 2010 Horizontal Merger Guidelines may be its failure 
to explain how to choose the size of the hypothesized price increase in applying the HMT. 
After noting that the size of the increase is a methodological question, not a policy choice, the 
Guidelines say only that the size of a hypothetical price increase depends on ‘the nature of the 
industry and the merging firms’ positions in it.’ This guidance verges on uselessness, and may 
even be read as reverting to natural market concepts—the ‘nature’ of some metaphysical ‘in-
dustry’—even while articulating an analytical market concept. The clearer and more useful 
guidance would have been to say that the size of the price increase should reflect the specifics 
of the potential injury under investigation.”); see also Lemley & McKenna, supra note 82, at 
2102 (“Rather than considering whether a particular product is in the relevant market, courts 
must at a minimum think of competition as existing along a spectrum. The further away one 
product is from another on that spectrum (that is, the more imperfect it is as a substitute), 
the less we can see the product as effectively constraining the price of the first product or 
offering a realistic alternative to many consumers. Indeed, there may be multiple dimensions 
to the differentiation, including price, quality, and (for IP goods) brand association.”). 

84. See supra text accompanying notes 73-75. Note that copyright protection for any particular 
work does not guarantee that the work’s owner can charge a supracompetitive price. If, for 



copyright, meet antitrust 

321 

copyright fair-use context is measuring the prospect of substitutability at a five-
percent margin above whatever supracompetitive price the copyright owner is 
able to charge. In this way, the SSNIP test adapts more or less automatically to 
the copyright context. Still, it is true that antitrust’s concern with curbing anti-
competitive conduct by firms with pricing power is in fact the inverse of copy-
right’s policy goal, which is to protect pricing power against certain kinds of com-
petition—centrally, competition from unauthorized copies. One might argue 
that when applying antitrust’s methodologies for assessing substitution in cop-
yright fair-use cases, and, in particular, the hypothetical-monopolist test, the 
margin used to assess substitution should be more tolerant of pricing power than 
the five-percent margin that antitrust typically employs. 

At the theoretical level, adjusting the margin to fit with copyright’s policy 
goals would mean that the test should consider the likelihood of substitution by 
reference to a margin calculated to permit the copyright owner to recover not 
just the marginal cost of producing any given copy of the work, but the fixed 
costs of producing the first copy of the work. Because unrestrained competition 
will tend (at least in theory)85 to drive the price of artistic and literary works 
down to the marginal cost of producing a copy, it is principally the copyright 
owner’s ability to recover the fixed costs of creation that is threatened by competi-
tion from copies. This element of cost, which we can refer to as “first-copy costs,” 
includes both the cost of producing the first copy of the work and a return, 
whether on the capital invested or the opportunity cost sustained, that reflects 
the risk of the creative enterprise. 

First-copy costs vary enormously across different types of copyrighted 
works. Many copyrighted works—including many photographs, songs, poems, 
paintings, and even novels—have relatively low fixed costs of creation. Others, 
such as motion pictures, have relatively large first-copy costs. The margin along 
which substitution is assessed in particular fair-use cases should be adjusted to 
track these costs, just as the margin in antitrust cases can be adjusted to fit the 
realities of particular product markets.86 For a work with higher first-copy costs, 

 

example, a noninfringing work is a ready substitute for the copyrighted work, then the copy-
right may not confer any power over price whatsoever. 

85. As Mark A. Lemley has noted, there is a long history of the availability of pirated content 
failing to bring about the ruin that copyright theory predicts. See generally Mark A. Lemley, Is 
the Sky Falling on the Content Industries?, 9 J. ON TELECOMM. & HIGH TECH L. 125 (2011) (dis-
cussing instances in which pirated content, file sharing, and other technological changes did 
not destroy industries but instead transformed them). For a set of examples where copying 
does not appear to suppress competition, see generally Christopher Jon Sprigman, Copyright 
and Creative Incentives: What We Know (and Don’t), 55 HOUS. L. REV. 451 (2017). 

86. See Merger Guidelines, supra note 69, at 43 n.84 (“The five percent price increase is not a thresh-
old of competitive harm from the merger. Because the five percent SSNIP is a minimum ex-
pected effect of a hypothetical monopolist of an entire market, the actual predicted effect of a 
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the copyright owner must be able to sustain pricing that is a greater increment 
above the marginal cost of producing the next copy, relative to a work with lower 
first-copy costs. This would mean that the margin should be larger for works 
with higher first-copy costs: to protect the copyright owner’s incentives to cre-
ate, works that are substitutable only at a larger margin should be considered to 
be competitors. The adjustment need not be precise—like the SSNIP used in 
antitrust analysis, the margin used to assess substitutability in the copyright fair-
use context will produce useful information about the likelihood of substituta-
bility if it is roughly proportionate to the fixed costs of creativity in a particular 
copyright market, on average. 

None of these complexities are insuperable. In many cases, parties will be 
able to produce evidence about the fixed costs of creation sufficient to adjust 
properly the margin for assessing the prospect of substitution. But in a practical 
sense, the added complexity of a rigorous analysis of substitution is not a serious 
argument against the adaptation of antitrust tools to assess the prospect of sub-
stitution in the fair-use analysis. The Supreme Court has identified fair use as an 
affirmative defense.87 That means that defendants bear the burden of 

 

merger within that market may be significantly lower than five percent. A merger within a 
well-defined market that causes undue concentration can be illegal even if the predicted price 
increase is well below the SSNIP of five percent.”). 

87. See Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 547 n.21 (2023). 
Note that the judicial treatment of fair use as an affirmative defense is not dictated by the 
language of the Copyright Act’s fair-use provision, 17 U.S.C. § 107 (2018), or by the statute’s 
legislative history. The statute states that a fair use “is not an infringement of copyright.” 17 
U.S.C. § 107 (2018). That statutory language could be understood to place upon the plaintiff 
the burden of proving, as part of its prima facie case that the defendant infringed, that the 
defendant’s use is not a fair use in any case in which the defendant asserts that its use was not 
infringing because it constituted fair use. The Copyright Act’s legislative history suggests that 
Congress did not mean to place the burden of proof for proving or disproving fair use on 
either party. In 1965, during the lengthy revision process that led ultimately to the 1976 Cop-
yright Act, the head of the U.S. Copyright Office issued a report explaining the provisions of 
the most recent revision bill, introduced in Congress in February 1965. REGISTER OF COPY-

RIGHTS, SUPPLEMENTARY REGISTER’S REPORT ON THE GENERAL REVISION OF THE U.S. COPY-

RIGHT LAW 1 (1965) (explaining the report’s purpose to describe in detail the 1965 bills, H.R. 
4347 and S. 1006, 89th Cong.). In that Report, the Register described the debate over treating 
fair use as an affirmative defense, and concluded that the draft bill refused to adopt the posi-
tion treating fair use as an affirmative defense: 

The author-publisher interests have suggested that fair use should be treated as a 
defense, with the statute placing the burden of proof on the user. The educational 
group has urged just the opposite, that the statute should provide that any non-
profit use for educational purposes is presumed to be a fair use, with the copyright 
owner having the burden of proving otherwise. We believe it would be undesirable 
to adopt a special rule placing the burden of proof on one side or the other. When 
the facts as to what use was made of the work have been presented, the issue as to 
whether it is a “fair use” is a question of law. Statutory presumptions or burden-of-
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establishing fair use—and, in cases where transformativeness is at issue, would 
consequently bear the burden of establishing that a lack of substitutability points 
toward transformativeness. If defendants prefer to invite courts to rely on their 
intuition rather than offering evidence regarding substitutability, that is their 
choice. But in cases where intuition does not clearly point in the direction of 
transformativeness, defendants can either shoulder the burden of offering em-
pirically based arguments or trust their luck and allow a court or a jury to decide 
the issue using its unguided intuition. The result in Warhol illustrates the risks 
of the latter option. 

C. Noninfringing Works and Substitution 

Sometimes, courts will need to assess substitutability in cases where there 
are noninfringing works that may be substitutable for the plaintiff ’s work. In 
such cases, the defendant’s allegedly infringing work will not be the only source 
of potential competition. 

The facts of Warhol illustrate this issue. It has sometimes been said that 
Prince disliked being photographed,88 or that, at best, he “had a love/hate rela-
tionship with the camera.”89 And yet, Prince posed for a large number of photo-
graphic portraits. Goldsmith’s copyright in her photograph of Prince gives her 
no exclusive right to Prince’s portrait in general—other photographers remained 
free to photograph Prince, and painters to paint him.90 And some of these non-
infringing portraits of Prince will be available for licensing to illustrate magazine 
stories about Prince, potentially in competition with the Goldsmith work. 
 

proof provisions could work a radical change in the meaning and effect of the doc-
trine of fair use. The intention of section 107 is to give statutory affirmation to the 
present judicial doctrine, not to change it. 

  REGISTER OF COPYRIGHTS, supra, at 26. See Lydia Pallas Loren, Fair Use: An Affirmative De-
fense?, 90 WASH. L. REV. 685, 700-01 (2015). 

88. See Jennifer E. Rothman, The Absent Prince: Reflections on Personality Rights and Andy Warhol 
Foundation v. Goldsmith, 94 GREY ROOM 51, 54 (Winter 2024) (“Goldsmith, the photogra-
pher who captured the original work at issue in AWF, had worked with numerous celebrities 
and remarked on Prince’s extreme and extraordinary nervousness and discomfort during the 
photo shoot.”). 

89. Jon Bream, Prince’s Personal Photographer Releases New Book of Rare Images, MINN. STAR TRIB. 
(Sept. 15, 2017, 2:50 PM), https://www.startribune.com/prince-s-personal-photographer-re-
leases-new-book-of-rare-images/444683983 [https://perma.cc/76GZ-TXZ2]. 

90. See Feist Publ’ns Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 344-47 (1991) (“That there can be 
no valid copyright in facts is universally understood. . . . This is because facts do not owe their 
origin to an act of authorship. The distinction is one between creation and discovery: The first 
person to find and report a particular fact has not created the fact; he or she has merely dis-
covered its existence.”); see also 17 U.S.C. § 102(b) (2018) (noting that “discover[ies],” which 
Feist says includes facts, are not copyrightable). 
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This problem generalizes: there will be a number of fair-use cases in which 
noninfringing works may potentially substitute for the plaintiff ’s work. How 
should the substitutability analysis take account of potential noninfringing com-
petitors when assessing whether the defendant’s work is a likely substitute? 

Antitrust’s unilateral-effects analysis offers a way to think about this situa-
tion. In the context of antitrust analysis of corporate mergers, “unilateral” anti-
competitive effects arise when, as a result of the loss of head-to-head competition 
between the two parties to a horizontal merger, the merged firm can unilaterally 
raise its prices, lower quality or output, or otherwise change its behavior in 
harmful ways as a result of the lost competitive pressure.91 This kind of harm is 
a central concern when the merging parties are particularly close competitors in 
a market with differentiated products or services before the transaction.92 

Like antitrust’s methodology for investigating the prospect of substitution, 
unilateral-effects analysis can be adapted to the copyright context, specifically to 
address the situation in which potential substitutes for a plaintiff ’s work include 
noninfringing works. The question would be whether the defendant’s work is a 
substantially closer substitute than the relevant noninfringing works for the par-
ticular use at issue, such that it is substantially more likely than those nonin-
fringing substitutes to discipline the supracompetitive price that the plaintiff 
copyright owner can charge for the relevant use of its work. If there are a sub-
stantial number of potentially substitutable noninfringing works, and the de-
fendant’s work is not a particularly close competitor to the plaintiff ’s work, then 
there is little reason to believe that the presence in the market of the defendant’s 
work is likely to make any difference in the price the plaintiff is able to command 
for licensing its work—there are sufficient noninfringing substitutes already in 
the market to discipline the plaintiff ’s price. 

 

91. Merger Guidelines, supra note 69, at 37 (“When considering the impact of competition on the 
incentives to set price, to the extent price increases on one firm’s products would lead custom-
ers to switch to products from another firm, their merger will enable the merged firm to profit 
by unilaterally raising the price of one or both products above the premerger level. Some of 
the sales lost because of the price increase will be diverted to the products of the other firm, 
and capturing the value of these diverted sales can make the price increase profitable even 
though it would not have been profitable prior to the merger.”). 

92. See generally Gregory J. Werden & Luke M. Froeb, Unilateral Competitive Effects of Horizontal 
Mergers, in HANDBOOK OF ANTITRUST ECONOMICS 43 (Paolo Buccirossi ed., 2008) (describing 
the theoretical models available for understanding the harms of horizontal mergers); Jona-
than B. Baker, Unilateral Competitive Effects Theories in Merger Analysis, 11 ANTITRUST 21 (1997) 
(discussing the growing significance of unliteral competitive harm theories in horizontal mer-
gers). 
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D. “Filtering” to Guard Against False Positives 

A defendant’s work that has copied sufficient material protected by copyright 
to trigger liability may or may not also be an effective substitute for the plaintiff ’s 
work. Crucially, however, even if a defendant’s infringing work is in fact a sub-
stitute for a plaintiff ’s copyrighted work, that does not mean that the infringing 
content makes it a substitute. It may be that noninfringing elements of the in-
fringing work are the source of the substitutability. 

Once again, the Warhol case illustrates this possibility. Lynn Goldsmith’s 
copyright does not give her exclusive rights in the appearance of Prince’s face. 
Although neither the Supreme Court nor either of the lower courts in the Warhol 
litigation fully specified the protected elements of Goldsmith’s photograph, at 
most those protected elements would include Goldsmith’s choices about light-
ing, posing, some of the makeup choices, and perhaps the arrangement of 
Prince’s hair. Given that much of the photograph’s content are facts (i.e., the out-
lines of Prince’s face) that are unprotected by copyright, and given that the cop-
yright in the Goldsmith photograph is therefore relatively thin, it is entirely plau-
sible that if Warhol’s portrait is substitutable for Goldsmith’s photograph, it is 
not because of the appeal of Goldsmith’s discrete creative contributions (not all 
of which were reproduced in full in the Warhol portrait) but because the subject of 
both works is Prince. 

A similar problem arises when a defendant’s work copies protected content 
from a plaintiff ’s work but also adopts the same artistic style as the plaintiff ’s 
work. Artistic style is, at a general level, not copyrightable.93 Again, it would be 
possible that, if the defendant’s work is substitutable for the plaintiff ’s, it is not 
because of the protected content reproduced in defendant’s work, but because of 
the defendant’s lawful adoption of the same general artistic style. 

The question is what, if anything, a court should do to distinguish between 
protected and unprotected elements when applying antitrust substitutability 
tests in a fair-use case. One might argue that there is no need to distinguish, 
because the assessment of substitutability is directed toward determining 
whether the defendant’s work is transformative, and transformativeness is a 
quality that arises out of elements that the defendant has added to its work. On 
this account, what we’re looking for in the substitutability analysis are differ-
ences, not similarities, whether infringing or not. 

 

93. The precise basis for the unprotectability of general artistic styles—like impressionist paint-
ings or blues music—is unclear, but likely stems from the proximity of general artistic styles 
to unprotectable “ideas.” See 17 U.S.C. § 102(b) (2018) (“In no case does copyright protection 
for an original work of authorship extend to any idea, procedure, process, system, method of 
operation, concept, principle, or discovery, regardless of the form in which it is described, 
explained, illustrated, or embodied in such work.” (emphasis added)). 
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In my view, that argument is not persuasive, both because it misunderstands 
the problem and because an effective fix is readily available. First, with respect 
to the nature of the problem, transformativeness can arise either from addition 
or subtraction—in other words, from elements that the defendant adds to its 
work, or elements that the defendant removes. In the context of a photographic 
portrait, we can imagine a defendant transforming a work by removing some or 
all of the original work’s copyrightable elements—for example, by removing cre-
ative lighting elements from a photograph.94 It may be that what’s left are the 
uncopyrightable outlines of a face, and yet the works may still be substitutable 
if purchasers are interested simply in the person portrayed, rather than in the 
particular copyrightable elements of the plaintiff ’s particular portrayal. 

Again, courts may be tempted to fall back on their intuition in deciding 
whether a defendant’s work may be substitutable because it copies specific cop-
yrighted elements from the plaintiff ’s work, or because of similarities that arise 
from the copying of uncopyrighted elements. Courts may think, based on the 
same intuition about the prospect of substitutability in general, that they under-
stand the source of substitutability. But as with the prospect of substitutability in 
general, if courts take the more rigorous approach outlined here, they have op-
portunities to improve upon their intuition regarding precisely why two works 
may, or may not, be substitutes. 

If examining historical price data, courts can compare cross-elasticity be-
tween the plaintiff ’s work and the defendant’s with cross-elasticity between the 
plaintiff ’s work and noninfringing potential alternatives. If the comparison sug-
gests that the plaintiff ’s work has greater cross-elasticity with the defendant’s 
than with noninfringing alternatives, that is some evidence—albeit in many 
cases not conclusive—that the substitutability of the defendant’s work can be 
assigned to its copying of protected material. A simpler, and perhaps more help-
ful, approach may be to rely more heavily on qualitative evidence—in particular, 
customer interviews—and simply to ask, when customers report that they con-
sider a defendant’s work to be a substitute for the plaintiff ’s, why they think that. 
If the answers tend to focus on similarities that arise from the defendant’s copy-
ing of uncopyrightable elements, then that tends to reduce the significance of 
the substitutability finding. Of course, that does not necessarily mean that the 

 

94. For example, in creating his Prince Series works, Andy Warhol removed much of the tonality 
of Goldsmith’s portrait—thereby removing information necessary to communicate her choices 
of how to light Prince’s face. See supra text accompanying note 39; see also Andy Warhol Found. 
for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 517 n.1 (2023) (“For canvas prints, Warhol 
would then place the screen face down on the canvas, pour ink onto the back of the mesh, and 
use a squeegee to pull the ink through the weave and onto the canvas. The resulting high-
contrast half-tone impressions served as an under-drawing, over which Warhol painted colors 
by hand.” (internal citation and quotation omitted)). 
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defendant’s work is transformative. But it does discount the possibility that de-
fendant’s copying has summoned copyright’s “bête noire.” 

E. Antitrust Methodologies and the Fourth Statutory Factor 

Although Warhol innovated in introducing competition into courts’ analysis 
of the first statutory fair-use factor, competition has been part of the fair-use 
analysis since its inception. It is the focus of the fourth statutory factor, which 
inquires into “the effect of the use upon the potential market for or value of the 
[plaintiff ’s] copyrighted work.”95 However, although the prospect of substitu-
tion has long been a consideration in the fair-use analysis, copyright law has 
never developed a methodology for assessing, in the fourth-factor analysis or 
anywhere else, the likelihood of substitution in a systematic or rigorous way. 

The same antitrust methodologies that can be used to inform that substitut-
ability analysis under the first statutory factor are relevant to the fourth. But after 
Warhol, there is a new relationship between the two factors. In her opinion for 
the Warhol majority, Justice Sotomayor articulates what she believes to be the 
distinction between the first and fourth factors: “While the first factor considers 
whether and to what extent an original work and secondary use have substitut-
able purposes, the fourth factor focuses on actual or potential market substitu-
tion.”96 

Justice Sotomayor’s attempt to keep the first and fourth factors distinct is 
analytically weak: works that have “substitutable purposes” are likely to be sub-
stitutable in the eyes of consumers, and it is the prospect of actual market sub-
stitution, not some abstract similarity of purpose, that Justice Sotomayor else-
where in her opinion links to the object of the first-factor analysis. Indeed, Justice 
Gorsuch, summarizing in his concurrence the majority’s principal holding, does 
not distinguish between substitution of purpose and commercial substitution: 

[H]ere, the undisputed facts reveal that the Foundation sought to use its 
image as a commercial substitute for Ms. Goldsmith’s photograph. Of 
course, competitive products often differ in material respects and a buyer 
may find these differences reason to prefer one offering over another. But 
under the first fair-use factor the salient point is that the purpose and 
character of the Foundation’s use involved competition with Ms. Gold-
smith’s image.97 

 

95. 17 U.S.C. § 107(4) (2018). 

96. Warhol, 598 U.S. at 536 n.12. 

97. Id. at 556 (Gorsuch, J., concurring) (internal citation omitted). 
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As a consequence, in the subset of cases where transformativeness is at issue, 
the first and fourth factors have largely merged. In these cases, competitive anal-
ysis done to assess transformativeness under the first statutory factor is likely to 
drive the outcome of the fourth-factor analysis. However, when the defendant 
does not claim a transformative use, substitution will not be an element of the 
first-factor analysis, and will be undertaken, instead, in the courts’ consideration 
of the fourth statutory factor. 

F. The Limitations of Antitrust Methodologies in the Fair-Use Analysis 

Finally, it must be acknowledged that there are certain kinds of fair-use cases 
where the use of antitrust methodologies might suggest that a work is trans-
formative, but where a transformativeness finding is nonetheless not likely to 
drive a favorable result for the defendant. An example would be an unauthorized 
translation of an English-language novel into a language, such as Zulu, spoken 
by a relatively small number of people. One can readily see that the vast majority 
of potential consumers would not consider the unauthorized Zulu translation to 
be a substitute for the English-language version. And we can sharpen the hypo-
thetical further by positing that the authorized publisher had no plans whatso-
ever to offer an authorized Zulu translation or to license one—and so the defend-
ant’s use creates no prospect of substitution in a “derivative” market. And yet it 
is unlikely that a court would rule that the unauthorized Zulu translation is a 
transformative fair use. 

The explanation for this can be found not in a volume of logic but in a page—
or less—of legal realism. The Copyright Act gives authors exclusive rights to 
prepare so-called “derivative works”98—that is, works based on a preexisting 
copyrighted work that alter the content of that work in ways that add new orig-
inality and create, in effect, a new, separately copyrightable work.99 Measured 
according to the competition criterion laid out in Warhol, our hypothetical Zulu 
translation may in fact be “transformative,” but it is nonetheless likely outside 
the scope of fair use. This is because translations are a category of work specifi-
cally mentioned in the definition of derivative works, and courts are likely to treat 
translations and other paradigmatic derivative works as presumptively within 
the scope of the copyright rights in the original works on which they are based. 

 

98. See 17 U.S.C. § 106(2) (2018). 

99. See id. § 101 (defining a “derivative work” as “a work based upon one or more preexisting 
works, such as a translation, musical arrangement, dramatization, fictionalization, motion 
picture version, sound recording, art reproduction, abridgment, condensation, or any other 
form in which a work may be recast, transformed, or adapted. A work consisting of editorial 
revisions, annotations, elaborations, or other modifications which, as a whole, represent an 
original work of authorship, is a ‘derivative work’”). 
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The same is true of the other types of works specified in the statutory definition 
of derivative work: a motion-picture version of a novel, for example, may be 
highly transformative in fact, and may not, in the view of consumers, serve as a 
substitute for the original novel. Indeed, it is possible that a particular motion-
picture adaptation, if it is different enough from the underlying novel, may not 
even substitute for the plaintiff ’s granting of a license to create a different motion 
picture—one, perhaps, that is more faithful to the underlying book. The motion-
picture adaptation of a novel is nonetheless likely to be treated in almost all cases 
as a derivative work outside the scope of fair use. 

In the Warhol case, Goldsmith attempted to make a version of this categorical 
argument for a type of work—a painting based on a photograph—that is not 
specifically listed in the definition of derivative work but rather is covered by the 
definition’s “catch-all” provision: that is, the part of the definition that would 
include as a derivative work “any other form in which a work may be recast, 
transformed, or adapted.”100 Goldsmith argued that because Warhol’s portrait 
was a recasting of her photograph, it was a derivative work, definitionally within 
her exclusive rights under the Copyright Act and outside the scope of fair use.101 
The Warhol Court carefully stayed away from this argument, ruling only that 
“the degree of transformation required to make ‘transformative’ use of an origi-
nal must go beyond that required to qualify as a derivative.”102 That conclusion 
is unsurprising: the “degree of transformation” required to create a derivative 
work is exceedingly low—the derivative work’s author need contribute nothing 
more than a “nontrivial, distinguishable variation.”103 In contrast, under the cri-
terion set out in Warhol, a finding of transformativeness requires a variation suf-
ficient to give the new work a different purpose—a distance that is measured by 
whether the new work can substitute for the original on which it is based. 

The Warhol Court’s understanding of the relationship between derivative 
works and fair use is unlikely to please anyone laboring under the illusion that 
the Copyright Act can provide internal consistency in every case on the scope of 
a copyright owner’s exclusive rights. But for those who approach the law with 
more realistic expectations, the Warhol Court has laid out a defensible accom-
modation of two fundamentally antagonistic congressional commands. 

 

100. Id. 

101. Warhol, 598 U.S. at 522. 

102. Id. at 529. 

103. See RESTATEMENT OF COPYRIGHT § 3 cmt. d (AM. L. INST., Tentative Draft No. 2, 2022) (“To 
prepare a copyrightable derivative work, the derivative work’s author must introduce a non-
trivial, distinguishable variation on the preexisting work(s) by contributing original expres-
sive elements sufficient to qualify for copyright protection.”). 
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conclusion  

There is a fair prospect that the Warhol Court’s focus on competition in de-
termining whether a work is transformative under the first statutory fair-use fac-
tor could, if pursued with rigor in future cases, help to make the fair-use analysis 
both more predictable and more consistent with copyright’s principal goal (at 
least in cases where transformativeness is at issue). That goal is not to suppress 
copying as such, but to suppress potentially substitutive copying. The Warhol 
Court’s approach may also help to nudge the fair-use analysis in a direction that 
is modestly friendlier to defendants. Once competition analysis is situated in the 
context of specific uses, as the Court has done, the antitrust tools that we have 
to analyze competition between artistic and literary works are likely to suggest, 
in many cases, that copying by defendants that is not exact or nearly so will not 
meaningfully constrain the price charged for the original work. The fair-use 
analysis should treat these nonsubstitutive uses more solicitously, as their pro-
duction advances copyright’s principal goal of encouraging the production of 
new works. 
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